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A BRIEF SURVEY OF EQUITY JURISDICTION." 


III. 


i has been stated ona previous page? that, while equity assumes 

jurisdiction over torts chiefly for the purpose of supplying a 
remedy by way of prevention, it assumes jurisdiction over contracts 
chiefly for the purpose of supplying a remedy by way of specific 
reparation. This latter remedy is, indeed, constantly termed spe- 
cific performance; but that is in strictness a misnomer. The 
remedy by way of prevention is the true specific performance; for 
the object of that remedy is to prevent a violation by the defendant 
of the plaintiff's right, and, whenever the remedy is successful, that 
object is completely accomplished. But to prevent a defendant 
from violating a plaintiff's right is to compel him specifically (2.., 
strictly and literally) to perform his duty to the plaintiff. There 
is, indeed, this difference between the terms “ prevention” and 
“ specific performance,” namely, that the former is negative, while 
the latter is affirmative ; and hence when equity enforces perform- 
ance of a negative duty, the remedy is properly called prevention, 
while, if equity did in truth enforce performance of affirmative 
duties, the remedy would properly be called specific performance. 
But, in truth, equity does not attempt to enforce performance of 
affirmative duties, and therefore it does not attempt to enforce per- 
formance of contracts, 2. ¢., affirmative contracts. What is com- 





1 Continued from page 131. The case of Phillips v. Homfray,24 Ch. D. 439, ought to 
have been cited at page 131, note 1, It was omitted through inadvertence. 
2 Supra, page 120. 
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monly called the specific performance of contracts is the doing of 
what was agreed to be done, but not at the time when it was agreed 
to be done; z.¢., not till after the time when it was agreed to be 
done is past, and hence not till the contract is broken. In order 
to obtain strict performance of a contract, a bill would of course 
have to be filed before the time for performing the contract ar- 
rived ; but in fact a bill will not lie (any more than an action at 
law will lie) upon an affirmative contract until the contract is 
broken. 

What, then, is the reason of this sharp distinction between neg- 
ative and affirmative duties, namely, that a bill will lie to prevent 
a breach of the former, while a bill will lie only to enforce a spe- 
cific reparation of a breach of the latter? First, it is a fundamental 
principle of procedure that, before any application can be made 
to a court for relief in respect to a right, the right must be 
actually violated. This principle is so universal, in all systems 
of law known to Western civilization, that writers upon jurispru- 
dence assume! (if they do not state) that no substantive right, 
whether absolute or relative, will ever support an action; that 
every action is founded upon a right resulting from the violation 
of a substantive right, the law imposing upon every person who 
violates a substantive right an obligation to indemnify the person 
injured, and of course vesting in the latter a correlative right to be 
indemnified for the injury ; and hence that the violation of some 
substantive right is always a séme gua non of the maintenance of an 
action. It follows, therefore, that all remedies by way of prevent- 
ing the violation of rights are exceptions to an acknowledged rule ; 
and exceptions to an acknowledged rule must never beso extended 
as to destroy the rule itself. 

Secondly, it has already been seen*that the violation of nega- 
tive duties could not be effectively prevented, unless the court 
could provisionally restrain their violation during the pendency of 
suits to prevent their violation ; z. ¢., unless the court could provi- 
sionally restrain defendants from doing certain acts before the 
court knows or can know that the acts are such as ought to be 
restrained. The same thing is equally true of the violation of 
affirmative duties (though for somewhat different reasons ) ; for an 
affirmative duty is violated the moment a certain length of time 





1 See Holland, Jurisprudence (3d ed.), ch, 13. 
2 Supra, pages 120-121. 
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elapses, or a certain event happens without its being performed ; 
and, in the great majority of cases, the time for performance would 
arrive before a decree for performance could possibly be obtained. 
Could, then, a court of equity restrain the violation of an affirma- 
tive duty provisionally and before any trial of the right, as it does 
in case of a negative duty? Clearly not; for the only way of 
restraining the violation of an affirmative duty is by compelling 
performance of it ; and hence any restraint of the violation of an 
affirmative duty is of necessity (not provisional, but) final. To 
impose such a restraint, therefore (2. ¢., to compel performance of 
the duty), before the hearing of the cause, would be to decide the 
cause, and decide it finally, without any trial, and thus to render 
a trial entirely futile ; for, though a trial should be had, and should 
result in establishing that no performance was due to the plaintiff, 
yet the court could not undo what it had done. 

It will be seen, therefore, that there is a very broad distinction, 
in respect to the power of acourt of equity to interfere before 
trial, between affirmative and negative duties, — between restrain- 
ing a defendant from acting, and compelling him to act. And yet 
this distinction has sometimes been lost sight of. For example, 
where a court of equityis called upon to compel a defendant to 
undo a tort which he has already committed, 2. ¢., to make specific 
reparation for a tort, what is required of the defendant is the per- 
formance of an affirmative duty; and therefore the court cannot 
properly interfere until the cause is heard, and a decree made in 
the plaintiff’s favor. And yet courts (misled perhaps by the fact 
that the subject of the suit was a tort) have sometimes compelled 
defendants to act in such cases by order, made upon motion and 
before the hearing of the cause,—not indeed directly, but indi- 
rectly, z. ¢., not by commanding them to undo the tort, but by com- 
manding them not to omit undoing it, as ifthe distinction between 
affirmative and negative were merely a distinction of words.’ It is 
idle to attempt to support such orders by calling them mandatory 
injunctions, for the reason why an injunction can be granted before 
the hearing is that it is prohibitory,— not mandatory. 

There is another reason why it is not practicable for a court of 
equity to enforce strict performance of an affirmative contract, 
namely, that there is but one day when such performance is possi- 
ble, z. ¢., the day when performance becomes due; and while it is 





1 See cases cited supra, page 129, note 2. 
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frequently possible for equity to compel a defendant to do an act 
against his will, it is quite out of its power to compel him to do 
it on a particular day previously appointed. 

Finally, it has already been seen! that equity will not entertain 
a bill to prevent a breach even of a negative duty, unless it ap- 
pear that a breach is actually contemplated by the defendant ; 
and, as a breach of an affirmative duty consists merely of inac- 
tion, it is comparatively seldom that an intention to commit a 
breach of an affirmative duty can be proved. 

Upon the whole, therefore, equity never attempts to compel 
strict performance of affirmative contracts, but contents itself with 
compelling reparation for breaches of them. This reparation, as 
we have seen, equity makes specific, so far as possible ; namely, by 
compelling the thing to be done which was agreed to be done, 
though the time when it was agreed to be done is past. Sucha 
reparation will, however, presumptively be incomplete, for the 
plaintiff will have been kept out of his right from the time when 
performance was due to the time when it is actually obtained; 
and he will therefore be entitled to compensation for that 
injury. The measure of such compensation, in case of unilateral 
contracts, will generally be the actual value of the use and enjoy- 
ment of the thing due to the plaintiff during the time that he has 
been deprived of its use and enjoyment. In case of most bilat- 
eral contracts, as the plaintiff is not required to perform until the 
defendant performs, the measure of the plaintiff's compensation 
will generally be only the difference, if any, between the benefit 
that he has derived from the delay in performing his own side of 
the contract, and the injury that he has suffered from the defend- 
ant’s delay in performing his side of the contract. In an action 
at law this compensation would be given by a jury in the shape 
of damages; and, as a judge in equity cannot perform the func- 
tion of a jury in assessing damages, cases may arise in which the 
plaintiff's compensation for delay in performing the contract will 
have to be assessed by a jury.2, In most cases, however, equity 
will be able to ascertain the compensation to which the plaintiff is 





1 Supra, page 127. 

2 For example, when it is held that the plaintiff is entitled to special damages for the 
defendant’s delay in performing the contract. For aninstance of this, see Cory v, Thames 
Iron Works and Ship-building Co., 11 W. R. 589, L. R. 3 Q. B. 181. In Jaques v, Mil- 
lar, 6 Ch. D. 153, special damages, to which the plaintiff was held to be entitled, were 
assessed by the judge in equity; but this was done under the authority of a statute. 
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entitled by its own method, namely, by computation and account. 
For example, in the common case of a contract for the purchase 
and sale of land, the proper compensation for delay in paying the 
purchase-money is legal interest on the purchase-money, while the 
proper compensation for delay in conveying the land is the rents 
and profits of the land. Accordingly, ina suit by a vendee, if the 
rents and profits of the land exceed the interest on the purchase- 
money, the vendee will recover the difference. So, in a suit by 
the vendor, if the interest on the purchase-money exceed the rents 
and profits of the land, the vendor will recover the difference. 
This mode of ascertaining the compensation to which a plaintiff 
is entitled seems not to require any special justification, as it 
seems that a jury ought, in most cases, to act upon the same 
principles in assessing a plaintiff's compensation by way of dam- 
ages. In fact, however, equity acts upon a very clear principle of 
its own, namely, that what ought to have been done shall be con- 
sidered as having been done. For example, in case of a contract 
for the purchase and sale of land, if the purchase be completed 
under the decree of a court of equity, the rights of the parties will 
be regarded as the same in equity that they would have been at law, 
if the purchase had been completed pursuant to the contract ; or, 
in other words, the completion of the purchase will be held in 
equity to relate back to the time when by the contract it ought to 
have been completed. But if the purchase had been completed 
at the time stipulated for in the contract, the vendee would have 
had the use and enjoyment of the land, and the vendor would have 
had the use and enjoyment of the purchase-money from that time ; 
and hence it follows that the vendor, having had the use and en- 
joyment of the land when the vendee ought to have had it, must 
account to the vendee, and the vendee, having had the use and 
enjoyment of the purchase-money when the vendor ought to have 
had it, must account to the vendor. 

It has been assumed hitherto that the plaintiff alone can recover 
a compensation for delay in performing the contract ; and yet a 
mutual accounting, on the principles before stated, may result in a 
balance in favor of the defendant. Shall the defendant in that 
event recover the balance in his favor? It may be objected, first, 
that a decree cannot be rendered in favor of a defendant as such, 
and that, if a defendant would have a decree in his favor, he must 
file a cross-bill ; secondly, that, even if a defendant should file a 








360 HARVARD LAW REVIEW. 


cross-bill, he never could be entitled to a decree in his favor, as he 
stands before the court in the light simply of a wrong-doer, and 
therefore is not in a condition to set up any claim in his own favor. 
Neither of these objections, however, is valid. First, in a suit for 
the specific performance of a bilateral contract, the two sides of 
which constitute mutual and concurrent conditions, there is, as 
will be seen presently, no difference between the plaintiff and the 
defendant as such, 2. ¢., they are both plaintiffs and both defendants, 
and any decree which is made is in favor of both and against both. 
Secondly, in such a suit it does not follow, as will be seen here- 
after, that the defendant —still less that the defendant alone — 
has broken the contract. The contract may have been broken by 
both parties, or it may have been broken by the plaintiff alone. 
Whenever, therefore, any distinction is to be made between the 
parties to such a suit, it must be, not between the plaintiff and de- 
fendant as such, but between the one who has broken the contract 
and the one who has not. In most cases, however, no distinction 
should be made between the parties, so far as regards the mutual 
accounting, but the vendee should be charged with legal interest 
on the purchase-money, and the vendor with the rents and profits 
of the land, as before stated. If, however, a vendee have his 
money ready at the day fixed for the performance of the contract, 
and the performance be delayed through the default of the vendor, 
and the vendee keep himself in constant readiness to perform by 
letting his money lie idle, he will not be required to pay interest. 
In such a case, however, the vendee ought to notify the vendor 
that the money is lying idle ; and it would be prudent for him to 
deposit the money in a bank to a separate account, and to notify 
the vendor that he had done so. So if a vendor be ready at the 
day to perform on his part, and the performance be delayed 
through the default of the vendee, the vendor will seldom, if ever, 
be liable beyond the rents and profits actually received by him; 
but if performance be delayed through the default of the vendor, 
he will be liable for such rents and profits as he might with 
reasonable diligence have received ; and if the property have been 
injured, or have deteriorated in value, through his fault, he will 
be required to compensate the vendee in damages for the injury or 
deterioration in value ; and these damages will frequently have to 
be assessed by a jury.! 





1 See Cory v. Thames Iron Works and Ship-building Co., supra, 
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When equity enforces specific reparation for the breach of a 
bilateral contract, the two sides of which constitute mutual and 
concurrent conditions, it encounters a difficulty of procedure which 
is unknown to courts of common law; for, as by the contract 
neither party is bound to trust the other, but each may insist that 
both shall perform at the same moment of time, and as equity en- 
forces performance of the contract in every point except that of 
time, it follows that equity cannot enforce performance by the 
defendant unless the plaintiff also performs concurrently. If’ this 
were all, there would be no serious difficulty, so far as regards 
procedure ; for then it would only be necessary for the court by its 
decree to appoint a time and place for performance by the defend- 
ant, and to direct him to perform, provided the plaintiff also per- 
formed. That, however, would be unjust to the defendant ; for it 
would impose upon him the burden of making all the necessary 
preparations, and holding himself in readiness for performing his 
part of the contract, and yet leave him in a state of complete un- 
certainty, up to the last moment, as to whether the plaintiff would 
perform his part. Accordingly, equity says the plaintiff shall not 
be permitted to blow hot and cold, but that, having elected to have 
the terms of the contract carried out, notwithstanding the time 
stipulated for is past, he shall be bound by his election, and shall 
therefore be compelled to perform on his part. But how can per- 
formance be enforced against a plaintiff, against whom no com- 
plaint is made, nor any relief asked, and who would not be before 
the court at all, had he not come before it voluntarily, seeking 
relief against the defendant? The difficulty might perhaps be 
met by the defendant’s filing a cross-bill, praying that, if he be 
compelled to perform, the plaintiff also be compelled to perform 
concurrently with the defendant. But clearly the defendant is not 
bound to file a cross-bill ; he does not wish to have the contract 
performed, and he is not bound to assist the plaintiff in his en- 
deavors to compel the performance of it ; nor will the defendant’s 
refusal to file a cross-bill justify the court in making a decree 
against the defendant which, but for such refusal, would be unjust. 
However, courts of equity have succeeded in surmounting this 
difficulty without any stretching of their powers, and without doing 
any injustice to either party; for they make it a condition of 
giving relief to the plaintiff that he shall submit to have a decree 
made against himself also, and indeed they treat a plaintiff as so 
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submitting by implication. Accordingly, whenever a decree is 
made for the performance of a bilateral contract, the two sides of 
which constitute mutual and concurrent conditions, the, court will, 
if necessary, appoint a time and place for performance, and will 
require both parties to perform at such time and place concur- 
rently ; and, if either of them refuses or neglects so to perform, he 
will be punished for contempt on the application of the other. 
Having thus seen how equity exercises jurisdiction over affirma- 
tive contracts (and what is true in this respect of affirmative con- 
tracts is equally true of all affirmative obligations, whether created 
by contract or not), we are prepared to inquire over what af- 
firmative contracts or obligations equity will assume jurisdiction. 
And here it must be borne in mind that we are now dealing only 
with the legal rights created by contracts and other obligations. 
When contracts or other obligations are the means of creating 
equitable rights, such rights can, of course, be enforced by equity 
alone ; and hence equity assumes jurisdiction over such rights as 
of course. In what cases, then, will equity assume jurisdiction over 
the legal rights created by affirmative contracts and other affirma- 
tive obligations? In all cases in which these two questions can be 
answered in the affirmative, namely: First, will a compensation in 
money be an inadequate remedy for a breach of the contract or other 
obligation? Secondly, can equity enforce a specific reparation of 
the breach? It will be convenient to consider the second of these 
questions first ; for the first question will arise only in those cases 
in which the second can be answered in the affirmative. The 
second question can be easily answered with sufficient accuracy 
for most purposes. If a contract consists in giving (dando), 
equity can enforce a specific reparation for a breach of 
it; if it consists in doing (faciendo), it cannot.! Accordingly, 
equity will assume jurisdiction, e¢. g., over all contracts for buying 





1 Of course it is not meant that it is impossible for equity to enforce any contract which 
consists in doing; but only that the enforcement of such contracts in equity is likely to 
involve so much difficulty that equity will not attempt to enforce them, To this rule there 
are, however, exceptions, For example, in England if a railway company purchase land 
over which to construct its line, and agree, as a part of the consideration for the sale, to 
construct certain works on the land purchased, either with a view to rendering the railway 
less injurious to the vendor, or with a view to affording facilities to the vendor for using 
the railway, equity will compel the railway company to construct the works. Lytton z, 
The Great Northern Railway Co,, 2 Kay & J. 394; Storer v. The Great Western Railway 
Co., 2 Y. & Coll. C.C, 48. This exception is supported by very strong reasons: first, the 
railway company is paid in advance for constructing the works; secondly, the vendor 
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and selling and for exchanging one thing for another, if a com- 
pensation in money be an inadequate remedy for a breach of them ; 
but it will not assume jurisdiction, ¢. g., over contracts for services 
or building contracts. In what cases, then, will equity deem a com- 
pensation in money an inadequate remedy for the breach of a con- 
tract which consists in giving? Here again a distinction must be 
taken between those contracts which consist in giving something 
which is specified and identified by the contract, and those which 
consist in giving something of the kind, quality, or description 
specified in the contract. In cases belonging to the second class, 
it seems that a compensation in money will always be an adequate 
remedy for a breach of the contract ; for the thing contracted for 
cannot be worth more to any one than the sum of money for 
which it can be purchased in the market, and that sum will be the 
measure of the compensation which a jury will give for a breach 
of the contract. It cannot, therefore, be very material to the per- 
son who has contracted for the thing whether he receive the thing 
itself or a sum of money with which he can purchase the thing.? 
In cases belonging to the first class, on the other hand, there is 
but one thing in existence which will satisfy the contract. If, 
therefore, that one thing has a value in the eyes of the person who 
contracted for it, which cannot be measured by money, or a greater 
money value than it can properly have in the eyes of a jury, it is 
clear that a compensation in money will not bean adequate substitute 





cannot construct the works himself; thirdly, an English railway company is more amen- 
able to the authority of a court of equity than is an ordinary private individual. 

Another exception (founded however upon very different reasons) is where an informal 
agreement is made to enter into a formal contract. Although the informal agreement, 
in such a case, consists in doing, yet it is as easily enforced as any contract which consists 
in giving; for all that the defendant is required to do is to sign (or sign and seal) and 
deliver the formal contract, when the latter has been drawn up (under the direction of a 

‘ Master, if necessary) in conformity with the informal agreement, Whenever, therefore, 
damages will not be an adequate remedy for a breach of the informal agreement, equity 
will compel an execution of the formal contract. Accordingly, an informal agreement to 
insure (7.¢., to issue a policy of insurance) will be enforced in equity; for, if the insured 
should bring an action at law, he would recover only nominal damages It is possible, 
indeed, that the insured might recover for a loss in an action at law without a policy; but, 
even if he could, the loss would constitute a separate and distinct cause of action, and 
would not affect the right of the insured to have a policy. 

1 The English courts have, however, made one extraordinary exception to the rule that 
such contracts will not be enforced in equity, namely, in the case of contracts for the pur- 
chase and sale of shares in companies. This exception was first established by the case 
of Duncuft v, Albrecht, 12 Sim. 189, That case has not generally been followed, how- 
ever, in this country. 
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for the thing itself. But here an important question arises, namely, 
whether the jurisdiction of equity will depend upon the nature of 
the thing contracted for, or upon the views and intentions of the. 
person who contracts for it in the particular case. If it depends 
upon the former, it is a question of law, and it should be the sub- 
ject of settled rules; if it depends upon the latter, it is a question 
of fact, and hence the fact must be tried as often as the question 
arises. Unfortunately, the question cannot be answered unquali- 
fiedly either way ; but, for the most part, the jurisdiction of equity 
undoubtedly depends upon the nature of the thing contracted for. 
To make it depend upon the actual views and intentions of one of 
the contracting parties would be subject to two very serious objec- 
tions : first, that the decision of the question of jurisdiction would 
involve a ruinous expense both to the parties and to the public; 
secondly, it would involve an inquiry which a court of justice can 
seldom enter upon with much chance of getting at the truth, and 
which, therefore, it should never enter upon except from necessity. 
Upon the whole, it may be said that the jurisdiction will depend 
exclusively upon the nature of the thing contracted for, wherever 
the court can see its way to laying down an absolute rule; but 
where it cannot, it would be too much to say that all evidence as 
to the views and intentions with which the thing was contracted 
for in the particular case will be excluded. 

In what cases, then, will equity assume jurisdiction over a con- 
tract which consists in giving a specified thing on account of the 
nature of the thing? It will do so, first, whenever the thing is land, 
or any interest in land, or any incorporeal thing material to the 
enjoyment of land; secondly, whenever the thing is a vessel, 
or any interest in a vessel;! thirdly, whenever the thing is a 
chattel for which no substitute can be obtained, or for which a 
substitute can be obtained only with great difficulty. It must be 
confessed that this last rule is somewhat vague; but we must 
choose between a vague rule and no rule at all. Unfortunately, 
also, there are but few precedents by which the application of this 
rule can be illustrated. One reason of this will doubtless be found 
in the peculiar rule of our law respecting the sale of chattels (other 
than vessels) ; namely, that the moment that a contract is made for 
the sale of a chattel, the title to the chattel passes from the seller 





1 Hart v. Herwig, L. R. 8 Ch. 860, The statement in the text assumes that the juris. 
diction of equity is not interfered with by registry acts, See infra, page 377, note 2. 























A BRIEF SURVEY OF EQUITY $¥URISDICTION. 365 


to the purchaser. In consequence of this rule, the right of a pur- 
chaser of a specific chattel is commonly a right of property from 
the beginning,—not a right resting upon contract. There is, 
however, a rule of equity jurisdiction, which is so strictly analogous 
to the one under consideration, that the precedents which illustrate 
the application of the former will illustrate the application of the 
latter also, namely, the rule that a bill in equity wili lie to recover 
the possession of a chattel wherever a compensation in money 
would be an inadequate remedy. That rule will be considered 
hereafter. 

It is obvious that contracts which consist in giving specified 
things are almost invariably bilateral; and yet it is commonly only 
one of the parties to the contract who is to give a specified thing; 
and even if a specified thing is to be given by each party, yet the 
thing to be given by one may be of such a nature as to give a court 
of equity jurisdiction over the contract, while the thing to be given 
by the other is not. How, then, is the question of equity jurisdic- 
tion to be dealt with in case of a bilateral contract, one side of 
which is of such a nature as to give a court of equity jurisdiction 
over the contract, but the other is not? It must first be 
ascertained whether the two sides of the contract are or are 
not mutually dependent upon each other. If they are not, 
they are to be regarded, for the purposes of the question now 
under consideration, as two separate unilateral contracts ; for in 
such a case the two sides of the contract can never be the subject 
of any one suit (unless, indeed, a suit and a cross-suit be regarded 
as one suit), and therefore the question whether equity has juris- 
diction over one side of the contract is always independent of the 
question whether it has jurisdiction over the other side of the con- 
tract. It is upon this ground that the decision rests in the impor- 
tant case of Jones v. Newhall;! for, though performance by the 
plaintiff was there dependent upon performance by the defendant, 
yet the converse was not true; on the contrary, performance by 
the defendant was a condition precedent to performance by the 
plaintiff. Consequently, though the defendant, on paying or ten- 
dering the purchase-money, could have maintained a bill in equity 
for a conveyance of the land, yet the plaintiff could not maintain 
“a bill to recover the purchase-money, his remedy at law being per- 
fectly adequate ; nor could he, it seems, even though performance 





1115 Mass, 244. 
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by him had been a condition precedent to performance by the 
defendant ; for though he could not in that case have recovered 
the purchase-money at law until he had conveyed the land, even 
though he were prevented from conveying the land by the defend- 
ant’s refusing to accept it, and could only recover special damages 
for the breach of the contract by the defendant by which he was 
prevented from conveying the land, yet it seems that special 
damages are always an adequate remedy for a breach of contract 
by a vendee which prevents performance by the vendor. 

When, however, the two sides of a bilateral contract are mutu- 
ally dependent upon each other, as they almost invariably are in 
contracts for the sale of property, equity cannot, as we have seen, 
enforce performance of one side of the contract, unless it enforces 
performance of the other sidealso. Therefore, if one side of such 
a contract be of such a nature that equity cannot enforce it, then it 
cannot enforce the other sideeither. If, therefore, A and B agree 
that A shall serve B for one year, and that B shall convey to Aa 
certain piece of land, and B break the contract by refusing to per- 
mit A to serve him, yet A can have no relief in equity, as equity 
cannot compel performance by A. It is true that, in this case, 
the two sides of the contract happen not to be mutually dependent, 
because performance by A is a condition precedent to performance 
by B; and if A could perform his side of the contract without the 
codperation of B (z. ¢., if B could not prevent performance by A), 
equity would enforce performance by B at the suit of A (A having 
first performed on his part), though it could not compel perform- 
ance by A at the suit of B. But, as B can prevent performance 
by A (2. e., as A cannot perform without B’s codperation), the case 
is the same in respect to equity jurisdiction, as if the two sides of 
the contract were mutually dependent upon each other. On the 
other hand, if both sides of the contract be of such a nature that 
equity can enforce them, and one side be of such a nature that 
equity ought to enforce it, then equity will enforce both sides, 
though the other side consist merely, e. g.,in the payment of 
money ; and this equity will do, not only at the suit of the party 
who is entitled to come into equity from the nature of the thing for 
which he has contracted, but at the suit of the other party as well. 
Accordingly, it has never been doubted that a vendor of land has 
as much right to enforce performance of the contract in equity as 
the vendee. This right of the vendor cannot, indeed, be demon- 
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strated. Equity might have refused to assume jurisdiction, except’ 
at the suit of the vendee, without committing any absurdity, and 
perhaps without doing any clear injustice to the vendor. Courts 
of equity have preferred, however, in this as in other cases, to ad- 
here to their favorite maxim that equality is equity. 

Having thus seen in what cases equity will assume jurisdiction 
over contracts, it remains to inquire under what circumstances 
equity will give relief to a plaintiff who sues upon a contract. As 
such a plaintiff founds his suit upon a legal right, the circumstances 
under which he is entitled to recover are generally the same in 
equity as at law, but not always. It is always in the discretion of 
a judge in equity whether he will aid a legal right; and hence he 
may refuse relief to a plaintiff who sues upon a contract, though 
the plaintiff's right to recover at law be conceded, and though 
equity confessedly have jurisdiction of the case. It follows, there- 
fore, that more may be required of a plaintiff who sues in equity 
upon a contract than would be required of him at law; and more 
is required in fact. First, it is not sufficient in equity that a con- 
tract be under seal, nor even that it be supported by a sufficient 
common-law consideration ; it must also be supported by a con- 
sideration which equity regards as sufficient. Generally a consid- 
eration which is sufficient at law will be sufficient in equity also, but 
not always. For example, one dollar is a sufficient consideration 
at law to support a promise to convey the largest estate; but 
equity would not enforce performance of such a promise, even 
though it were under seal. So a consideration which is sufficient 
in equity will generally be sufficient at law also, but not always. 
For example, a desire to reconcile a father to the marriage of his 
son will be a sufficient consideration in equity for a promise to con- 
vey an estate to the son, though it is no consideration at law.’ If, 
therefore, such a promise be under seal, equity will enforce it; 
but if it be not under seal, equity will not enforce it, because it is 
not valid at law. In short, as by the civil law an agreement must 
have a “cause” (causa) in order to create an obligation,? so in 
equity it must have a “cause” in order to be enforced in equity ; 
and this “cause” is not precisely the same thing as our “ consider- 
ation.” 

Secondly, equity will not enforce a contract if its enforcement 





1 Wiseman v, Roper, 1 Ch. Rep. 84. 
2 See Pothier, Traité des Obligations, §§ 42-46. 
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will not be conducive to justice. If it appear, therefore, that the 
plaintiff has overreached the defendant, or has taken advantage 
of his ignorance or inexperience, or has driven a “hard bargain ”’ 
with him,— in short, if it appear that he has not exercised entire 
good faith towards the defendant in obtaining the contract, though 
he have been guilty of no such fraud as would prevent his recov- 
ering at law, yet equity will leave him to such damages as a jury 
will give him. 

Thirdly, equity considers it as unjust for a defendant to be kept 
in uncertainty and suspense as to whether he will be required to 
perform the contract or not ; as to whether, e. g., he is to keep his 
estate or convey it to the plaintiff. In particular, equity considers 
it as unjust for the plaintiff to speculate at the defendant’s ex- 
pense,— to sue at law or in equity, according as events happen- 
ing after the breach of the contract render specific performance or 
damages most for his interest. If, therefore, there is satisfactory 
evidence that a plaintiff is seeking specific performance only be- 
cause of events which have happened since the contract was 
broken, the bill will be dismissed. And, even in the absence of 
any such evidence, a plaintiff's bill will be dismissed, on the 
ground of laches, unless it was filed promptly, and hds been 
prosecuted with diligence! The amount of delay which will 
constitute laches cannot, indeed, be precisely defined, as it varies 
according to circumstances ; but the only safe course for a plain- 
tiff who desires specific performance is to use as much diligence 
as is reasonably practicable. 

The power of a court of equity to enforce specific perform- 
ance is of course limited by the defendant’s ability to perform ; nor 
can a defendant be imprisoned for not performing a decree which 
he is unable to perform, as he is guilty of no contempt. If, there- 
fore, the codperation of a third person be necessary to the per- 
formance of a contract, it is a sufficient excuse for the defendant 
that such third person refuses to codperate, even though the de- 
fendant expressly bound himself to procure his codperation ; and 
this rule holds, even though the third person be the defendant’s 
wife. Mere poverty, however, is not an inability which any court 
can recognize ; and therefore inability is never an excuse for not 
performing a decree for the payment of money. 





1 If, however, a vendee of land be in possession of the land wmder the contract, the 
rule stated in the text will not apply. Mills v. Haywood, 6 Ch. D. 196, 202. 
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An inability in a vendor to make a good title is a legal (not a 
physical) inability to perform the contract ; and therefore it is no 
excuse in the mouth of the vendor for not doing all the physical 
acts necessary for the performance of the contract. It is an ex- 
cuse, however, in the mouth of the vendee for not performing the 
contract on his part. Moreover, the court takes upon itself the 
burden of ascertaining whether the vendor has such a title as the 
vendee is bound to accept ; and that, too, whether the vendor or 
the vendee be plaintiff in the suit. Thus, if the vendor be plaintiff, 
he is not required either to allege or to prove that his title is good, 
nor is the vendee required to allege or prove the contrary ; but 
the pleadings and proofs assume that the plaintiff is able to make 
a good title; and, if the questions raised by the pleadings and 
proofs be decided in the plaintiff's favor, a decree is made that the 
contract be specifically performed, provided the plaintiff be able to 
make a good title, and that the cause be referred to a Master to 
“ascertain and report whether a good title can be made. So, 
though the vendee be the one who seeks specific performance, he 
is not regarded as submitting to perform on his part, except upon 
condition that he can have a good title; and, therefore, if a de- 
cree be made in his favor, it must be in the same form as when the 
vendor is plaintiff, unless the vendee declare himself satisfied with 
the vendor’s title, and waive any reference to a Master in regard 
to it. The result is, therefore, that a reference as to title is an in- 
cident to every specific performance in equity of a contract for 
the purchase and sale of land, unless such reference be waived by 
the vendee. 

If a vendor be able to makea good title to a part of the land 
sold, but not to the remainder, the vendee will be entitled, at his 
option, to a specific performance as to the former, and to have the 
relative value of the latter deducted from the purchase-money. 
So if the vendor’s title be defective as to the whole of the land, 
and the vendee elect notwithstanding to have the contract per- 
formed, the latter will be entitled to have a deduction made from 
the purchase-money on account of the defect of title, provided the 
amount to be deducted can be ascertained with reasonable accu- 
racy. Thus, if the land be merely subject to a pecuniary encum- 
brance (e. g., an ordinary mortgage), the vendee will be entitled to 
have the amount of the encumbrance deducted from the purchase- 
money, he indemnifying the vendor against the encumbrance. So 
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if a vendor, who has contracted to convey the fee-simple, have 
only an estate for life or lives, or for years, the amount which 
ought to be deducted from the purchase-money, on account of the 

efect of title, can be ascertained without difficulty. But where the 
defect in the vendor’s title is of such a nature that there are no 
definite data by which to estimate the amount that ought to be 
deducted from the purchase-money on account of it, the vendee 
will not be entitled to specific performance, except upon the terms 
of paying the full amount of the purchase-money.! 

A vendor may be unable fully to perform his contract in conse- 
quence of something that has happened to the property since the 
making of the contract, as where the subject of sale is land and 
buildings, and, after the making of the contract, the buildings are 
destroyed by fire. In such a case the vendee will be entitled, at 
his option, to have a conveyance of the land, with a deduction 
from the purchase-money of the relative value of the buildings. 

Are there any cases in which a plaintiff, who cannot recover on 
a contract at law, can nevertheless have a specific performance in 
equity? To say that there are such cases would seem at first 
sight to be equivalent to saying that a plaintiff who has no legal 
right may sometimes recover in equity upon the ground that he 
has a legal right. The law may, however, refuse to recognize a 
right, because, if a right were recognized, the law would have no 
adequate means of enforcing it, or no means of enforcing it with- 
out giving the plaintiff more than he would be entitled to, and 
thus doing injustice to the defendant ; and, in such a case, if the 
reason why the law refuses to recognize the right does not exist in 
equity, the right may be recognized in equity without any violation 
of law, though in strictness the right will then be equitable, — not 
legal. At all events, there is an important class of cases in which 
equity, rightly or wrongly, gives relief to the party in whom the 
legal right created by the contract is vested, though, confessedly, 
such party could not recover in an action at law. The cases re- 
ferred to are those in which, the contract being bilateral, the 
covenant or promise of the defendant is subject to the implied 
condition that the plaintiff's covenant or promise shall be per- 
formed either before the defendant’s or concurrently with it. If 
the condition be express, and the plaintiff break his covenant or 
promise (2. ¢., break the condition on which the defendant’s cove- 





1 See infra, page 373- 
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nant or promise depends) in ever so slight a degree, he can never 
recover against the defendant, either at law or in equity. The 
reason is obvious, namely, that by the terms of the contract no 
performance is due to the plaintiff. And the rule at law is the 
same, though the condition be implied, so long as no part of the 
contract has been performed. But if the plaintiff have performed 
his covenant or promise in part before committing any breach of 
it, the implied condition is then modified, and only requires the 
plaintiff to perform his covenant or promise so far as is essential 
to its main scope and object ; and the only effect of a breach by 
the plaintiff in points not essential will be (not to disable the plain- 
tiff from enforcing the defendant’s covenant or promise, but) to 
enable the defendant to recover damages against the plaintiff for 
the breach. In equity, on the other hand, a breach by the plain- 
tiff of his own covenant or promise, if it be only in points not 
essential, will not disable the plaintiff from enforcing the defend- 
ant’s covenant or promise, even though no part of the plaintiff's 
covenant or promise have been performed, unless performance by 
the plaintiff be made by the contract an express condition of per- 
formance by the defendant. In justification of this difference 
between law and equity, it may be said that when a plaintiff, who 
has broken his own covenant or promise, is permitted to enforce at 
law the covenant or promise in his favor, no allowance can be made 
to the defendant for the plaintiff's breach, but the plaintiff will 
recover as if he had fully performed on his part, and the defendant 
must indemnify himself by suing the plaintiff in turn. In equity, 
on the other hand, the compensation in money to which the 
defendant is entitled for the plaintiff's breach will be ascer- 
tained in the plaintiff’s suit, and will be deducted from the amount 
to be paid by the defendant, or added to the amount to be paid 
by the plaintiff (as the case may be); and this, too (on the principle 
already explained), without the necessity of the defendant’s filing 
any cross-bill. If this difference in procedure were the only reason 
why the common law has a different rule from that which prevails 
in equity, the justification of equity would be complete; but it 
may be alleged in support of the common-law rule (with what 
force the writer will not presume to say) that courts are just as 
much bound by an implied condition as they are by an express 
condition, unless some event has happened since thé making of 
the contract which introduces a new element into the case. 
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The rule in equity being, however, as stated above, it often hap- 
pens that bills for specific performance are filed by parties who 
have themselves broken the contracts on which they sue; and as 
often as this is the case the question arises whether the plaintiff's 
breach goes to the essence ornot. Incase of an obligation merely 
to pay money, a breach can never go to the essence, as interest on 
the money is always, in legal contemplation, full compensation for 
the breach. Therefore, a purchaser of land can never lose the 
right to specific performance by a mere breach of the contract, 
though he may easily lose it by delay or laches. In case of an 
obligation to give a specified thing, a breach by the plaintiff may 
consist either in a failure to give the thing on the day when by the 
contract it is due, or in a failure to give some portion of it at all, 
or to give it in the condition in which it was agreed to be given. 
A breach of the first kind is a breach in time merely, and generally , 
such a breach does not go to the essence. For example, it is not 
presumably of vital importance to the purchaser of an estate 
whether he get the estate to-day or to-morrow, or even whether he 
get it this year or next. It is always open, however, toa purchaser 
to show that he purchased the estate with a particular object in 
view, which object was known to the seller, and that that object 
has been defeated by the seller’s delay in performing the contract ; 
and then the seller’s breach will go to the essence. So time may, 
it seems, be of the essence of a contract for the purchase and sale 
of property from the nature of the property, e¢.g., where the property 
is constantly diminishing in value, as a life interest, or constantly 
increasing in value, as a reversionary interest. So if a contract 
contain an express declaration that time shall be of its essence, 
such declaration will be binding upon the court; for the only 
ground upon which a court can hold that any given breach does 
not go to the essence (or rather, perhaps, that any given breach of 
an implied condition by the plaintiff does not disable him from 
enforcing the contract against the defendant) is the intention of the 
parties, actual or presumed. Such a declaration has, therefore, 
the same effect as that of making the performance of the contract 
by each party expressly conditional upon its performance by the 
other party. 
It is often said that time is not of the essence of a contract in 
equity, as if equity differed from law in that respect ; but that is 
a mistake. Whatever is of the essence of a contract at law is 
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of its essence in equity also. It would be strange if it were not . 
so, since the question is entirely one of construction, and the con- 
struction of a contract ought to be the same in all courts. The 
real difference between equity and law is the one already adverted 
to; namely, that at law it is not material whether a breach goes to 
the essence or not, unless there has been part-performance. 

If a breach of an obligation to give a specified thing consist in 
a failure to give some portion of the thing at all, or to give it in 
the condition in which it was agreed to be given, there is no pre- ° 
sumption that the breach does or does not go to the essence; but 
it seems that the defendant will always have to satisfy the court 
that the breach does go to the essence, in order to protect him- 
self against specific performance. The question is always referred 
to a Master. The most common case is where the plaintiff, a ven- 
dor of land, is unable to perform the contract as to part of the 
land for want of title; and in that case the Master is directed to 
inquire whether the part of the land to which the plaintiff has no 
title is “ material” to the enjoyment of the residue. 

If a vendor of land be unable fully to perform his contract, 
not because his title fails as to a part of the land, but because there 
is a flaw in his title which extends to all the land, the breach will 
always go to the essence, however small the flaw may be, unless, in- 
deed, it be so small as not to be a flaw at all in legal contempla- 
tion. In other words, a purchaser of land will never be compelled 
to accept a defective title, with a compensation in money for the 
defectiveness of the title. The reason seems to be that it is im- 
possible to measure a flaw in a title by a money standard.! 

If A and B make an agreement with each other for the purchase 
and sale of land, and A commit a breach of the agreement by 
failing to perform at the time agreed upon, B will be entitled at 
law to rescind the contract ; and he will be entitled to rescind it in 
equity also, unless A have a right to specific performance on the 
ground that the breach committed by him did not go to the 
essence. B, therefore, immediately upon his committing a breach, 
may file a bill to have the contract rescinded ; and A can resist a 
decree for rescission only by obtaining a decree for specific per- 
formance ; and, in order to obtain such a decree, he should file a 
cross-bill. 

If a contract be made for the purchase and sale of land which 





1 See supra, page 370. 
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has buildings on it, and, after the making of the contract, but 
before the conveyance of the land, the buildings be casually de- 
stroyed by fire, upon whom will the loss fall? At law it will 
clearly fall upon the vendor in all cases. The buildings belong to 
the vendor, and ves perit suo domino. If the loss happen before 
the time fixed for completing the purchase has arrived, the vendor 
will be unable to perform the contract on his part, and, therefore, 
he can never enforce it against the vendee. The vendee will not, 
indeed, be able to enforce the contract’ against the vendor either, 
because the act of God will excuse the latter from performing his 
contract gua contract, though it cannot relieve him from the con- 
sequences of failing to perform it gua condition. The contract, 
therefore, will never be performed, nor will any liability be incurred 
for not performing it. Each of the parties to the contract will, 
therefore, be in the same situation as if the contract had never 
been made. If, on the other hand, the loss happen after the time 
fixed for completing the purchase is past, it will equally follow 
that the contract will never be performed, for it will have been 
broken by either the vendor or the vendee, or by both. If broken 
by the vendor, his liability in damages will not be reduced by the 
loss ; if broken by the vendee, the vendor’s right to damages will 
not be enlarged by the loss; if broken by both parties, of course 
neither will be able to recover against the other, and it will be as 
if the contract had never been made, or as if it had been rescinded 
by mutual consent. 

What is the rule in equity in such a case? Clearly it ought to 
be the same as at law, if the loss happen before the time fixed for 
completing the purchase has arrived; for in that case the conse- 
quences of the loss will be the same in equity as at law, namely, 
that the vendor will be unable to perform the contract on his part. 
It is true that equity may enforce the contract against the vendee, 
notwithstanding the destruction of the buildings ; but if it does, it 
must do so because the breach of condition by the vendor did not 
go to the essence of the contract, and hence the performance by 
the vendee must be with compensation for the loss of the build- 
ings, 2. ¢., the value of the buildings must be deducted from the 
purchase-money to be paid by the vendee. If, on the other hand, 
the fire happen after the time fixed for completing the purchase is 
past, the loss will in equity fall upon the vendee; 2z.¢., the vendor 
will be able to throw the loss upon the vendee by enforcing 
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specific performance of the contract in equity, assuming, of course, 
that he is ina condition to enforce such performance. The reason 
of this is that, when performance of a contract is enforced in 
equity, the performance is held to relate back to the time fixed by 
the contract for its performance ; and hence, if performance be en- 
forced in the case supposed, equity will regard the land as having 
belonged to the vendee when the loss happened. 

Such is the rule which ought to prevail in equity, and which 
formerly did prevail ;1 but, since the time of Lord Eldon, English 
courts of equity have drifted into great confusion upon this subject, 
for they now hold? that a loss by fire which happens any time 





i «Tf I should buy an house, and, before such time as by the articles I am to pay for 
the same, the house be burnt down by casualty of fire, I shall not, in equity, be bound to 
pay for the house.” er Sir Joseph Jekyll, M. R., in Stent v. Bailis,2 P. Wms. 217, 
220, The same rule was acted upon by Lord Eldon in Paine v, Meller, 6 Ves. 349. It 
is true that the purchase there was to be completed on the 29th of September, while the 
fire did not happen till the 18th of December following; but the time for completing the 
purchase had been extended by the mutual consent of the parties; and Lord Eldon held 
that the vendee must bear the loss, provided he had been put in default by the vendor 
before the loss happened, but not otherwise. 

2 Poole v. Adams, 12 W. R. 683; Rayner v. Preston, 14 Ch. D.297,18Ch.D, 1. In 
the first of these cases, Kindersley, V, C., seemsto have supposed that he was following 
the common-law rule; for he said it was “ clear that the contract remained good at law 
[#. ¢., notwithstanding a loss by fire before the time for performing the contract arrived], 
and that the purchaser might have been sued for breach, in refusing to complete and pay 
his purchase-money.” It seems impossible to reconcile either of the two cases just cited 
with that of Counter v. Macpherson, 5 Moo. P. C.83. In the latter case, there was an 
agreement for a lease of land and buildings by the plaintiff to the defendants, Before the 
lease was made, the buildings were partly destroyed by fire. The fire happened after the 
day fixed for performing the agreement, 2, ¢., for making the lease, but the time had been 
extended by mutual consent (as in Paine v. Meller, sufra), and at the time of the fire 
there had been no breach of the contract by either party ; and the court held that the plain- 
tiff was entitled to specific performance only upon the terms of restoring the buildings to 
the condition in which they were before the fire, and in other respects performing the con- 
tract on his part. Hence it was held that the loss fell upon the plaintiff as well in equity, 
as at law; andthe court declared that upon such a question equity had no rule of its own, 
but followed the law. It is truethat the defendant’s obligation to perform was conditional 
on performance by the plaintiff, but so it was in all the cases in which this question has 
arisen. In all of them alike, too, the condition was implied,—not express. This was 
emphatically the case in Counter v. Macpherson, as there was there no formal writing what- 
ever, the agreement having been made out entirely by letters written by the parties respec- 
tively to each other. 

It is also true that the agreement in Counter v. Macpherson contained a condition 
precedent, to be performed by the plaintiff; but, in respect to the question under consid- 
eration, there is no difference between a condition precedent and a concurrent condition, 
Moreover, every vendor of land has a condition precedent to perform, according to the 
English practice, namely, that of showing a good title. 

Finally, it is true that one of the conditions to be performed by the plaintiff in Counter 
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after the making of the contract falls upon the vendee, thus holding 
in effect that the performance of a contract enforced in equity 
relates back to the time of making the contract. Such a doctrine 
appears sufficiently extraordinary without adverting to its conse- 
quences. When an act done at one time relates to a different 
time, the relation is, of course, a legal fiction ; and the only justifi- 
cation for the adoption of a legal fiction is that thereby more 
perfect justice can be done. In regard to the performance of a 
contract, the perfection of justice consists in its being performed at 
the time fixed in the contract for its performance; and therefore 
the reason is obvious why a performance enforced in equity should 
relate to that time ; but what possible reason can exist for making 
such a performance relate to the time of making the contract, z. ¢., 
to a time when neither party was bound either to perform or to 
accept performance? Such a relation is, in its consequences, 
much worse than no relation at all ; for the worst consequence of 
the latter would be that the law would not succeed in doing perfect 
justice, while the consequence of the former may be that the law 
will inflict the greatest injustice. For example, what greater injus- 
tice could be inflicted than by shifting the consequences of an act 
of God from A, upon whom it has fallen, to B, upon whom it did 
not fall,— who was confessedly in no way responsible for the act, 
and who has done no wrong whatever to A, whether by commit- 
ting a tort or by breaking an obiigation? Moreover, the English 
courts do not carry out their doctrine to all its legitimate conse- 
quences. For example, to be consistent, they ought to require a 
vendor to account to the vendee for the rents and profits of the land 
from the time of making the contract, and they ought to require 
the vendee to pay interest on the purchase-money from the same 
time ; and yet the time from which they actually require both is 





v. Macpherson was of a kind not often found except in agreements for leases, namely, 
the repairing of the existing buildings and the erection of a new building; but that intro- 
duced no new element into the case. Had there not been such a condition, there would 
have been another, namely, that of leasing the property in the condition that it was in at 
the date of the agreement; and the effect of damage by fire upon each of these conditions 
is the same, namely, that of making it impossible for the owner to perform the condition 
without repairing the damage caused by the fire, 

Upon the whole, there appears to have been but one material distinction (though that 
was a decisive one) between Counter v, Macpherson and Paine v, Meller; namely, that in 
the latter the plaintiff had apparently performed upon his part, and the defendant was in 
default, while in the former the plaintiff had not fully performed on his part, and so, of 
course, the defendant was not in default. 
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the time fixed for the performance of the contract. It is not 
difficult to understand why they have not gone wrong upon these 
latter points. To require a vendee to pay interest on the purchase- 
money before the principal is due, would be too palpable a dis- 
regard of the terms of the contract ; and of course it would not do 
to require the vendor to account for the rents and profits of the 
land, unless he is to receive interest on the purchase-money. 
Moreover, the computing of interest on purchase-money and the 
taking of accounts of rents and profits of lands are matters of daily 
experience in cases of specific performance, as to which the prac- 
tice has never changed, and as to which the established forms of 
decrees have prevented the courts from going astray. But what 
has blinded the courts to the obvious fact that, in cases of specific 
performance, the time from which interest is to be computed, and 
the rents and profits accounted for, is the time to which the per- 
formance relates ?!_ One answer to this question may be found in the 
notion which has extensively prevailed, that a contract to convey 
land is in equity an actual conveyance ; that there is in equity no dif- 
ference between an actual conveyance and a contract to convey.” 





1 «Tf in equity these premises belonged to the vendee, he would have a title to the rents 
and profits at Michaelmas by relation; and he must pay the purchase-money with interest 
from that time,” er Lord Eldon, in Paine v, Meller, 6 Ves. 349, 352. 

2 The obstinacy of this error is strikingly illustrated by the case of Hughes v. Morris, 
2 De G. M.& G. 349, where it was decided that a purchaser of shares in a British vessel 
could not have specific performance of the agreement for the purchase and sale, because 
such agreement did not conform to the requirements of the Registry Act respecting the 
actual transfers of vessels, the court holding that specific performance would make the 
purchaser a part-owner of the vessel in equity from the date of the agreement, and thus 
violate the provisions of the statute. Knight-Bruce, L.J., said (p. 355) : “ What the legis- 
lature had in view was not merely the passing or not passing of what we call the legal 
estate, but that whenever property in a vessel should be changed, it should be changed in 
a particular way. Now, whether there is a sale, or a contract for a sale, can make no 
difference. A contract for a sale is, in the view of a court of equity, a sale; whether an 
actual transfer is made is of no consequence, if a transfer is agreed to be made, because 
that which is agreed to be done is, in the view of a court of equity, for many purposes, 
held to be done.” Lord Cranworth, L.J., also said (p. 358) : “‘ The provision of the act 
being that a transfer shall not be valid for any purpose whatsoever, the argument is that a 
contract, although not valid to transfer the property, may make a party to it the owner in 
equity. That would be to get rid of the whole policy of the statute, namely, that there 
should be the means of tracing from the original grand bill of sale the ownership for 
alltime. But if the doctrine be right that is contended for, this need not appear in any 
document from the very first sale.” It will be seen, therefore, that the view of the court 
was that to allow specific performance of agreements for the purchase and sale of British 
vessels would be to enable owners of such vessels to nullify the Registry Act by separat- 
ing the beneficial from the legal ownership, just as owners of land formerly nullified the 
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But how did such a notion ever become prevalent? It derives no 
countenance from anything that is actually done in suits for 
specific performance; and yet it is only in suits for specific 
performance that it can ever be maintained that the ownership of 
land has been changed in equity by a mere agreement to change 
it. Perhaps the notion originated partly in a mere misunderstand- 
ing of the rule that a performance of a contract enforced in equity 
relates back to the time when it ought to have been performed; 
for it has been common to express that rule by saying that what- 
ever is agreed to be done is considered by equity as done. ‘It is 
believed, however, that the notion had its chief source in the doc- 
trine of equitable conversion, 7.¢., in the doctrine that land will 
sometimes be regarded by equity as converted into money and 
money into land, though no conversion have in truth taken place. 
This doctrine has been adopted for the purpose of giving effect to 
the intentions of the owners of property in regard to the destina- 
tion of their property after their deaths. Thus, if a testator by 
his will direct a certain piece of land to be sold after his death, 





law relating to the legal ownership of land by separating the use of the land from the 
landitself. And if it be true that an agreement to convey is, in equity, an actual convey- 
ance, the view of the court was right. It is certain, however, that a mere agreement 
to convey is very far from being, in equity, an actual conveyance. It is only by specific 
performance that equity ever converts an agreement to convey into an actual conveyance. 
By specific performance, however, equity converts an agreement to convey into an actual 
conveyance at law as well as in equity. How, then, can specific performance impart to 
an agreement to convey any further effect or operation in equity than it has at law ? Only 
by making the performance of it relate back. Even, therefore, if equity made every 
performance (whether compulsory or voluntary) of an agreement to convey relate back 
to the date of the agreement, it would by no means follow that an agreement to convey 
would, in equity, bean actual conveyance, The operation of such an agreement in equity 
would still be wholly dependent upon its operation at law, z.¢., it could never operate in 
equity unless and until it operated at law. Since, then, it is only such conveyances as 
are actually enforced in equity that relate back, and since, of all the conveyances that 
are made (even of land), not one in a million is enforced in equity, the statement that 
an agreement to convey is in equity an actual conveyance seems extraordinary. 

If it be said that the actual decisionin Hughes v. Morris does not involve the proposi- 
tion that an agreement to convey is in equity an actual conveyance, and that the decision 
may be supported upon the ground that the agreement there in question, if it had been 
enforced, would have become by relation a conveyance in equity from the date of the 
agreement, or at least from the time fixed for the performance of the agreement, and 
would thus have violated the statute, the answer is, that such a relation, as it is a mere 
fiction, created by equity for the purposes of justice, is entirely within the control 
of equity; that such a relation, though a usual incident of a conveyance enforced 
in equity, is by no means a necessary incident of such a conveyance; that whenever, 
therefore, such a relation would work injustice or violate a statute, it should be disal 
lowed; in short, that if such a relation was the only objection to specific performance 
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but make no disposition of either the land or its proceeds, though 
the land will at law descend to the testator’s heir, yet the executor 
will in equity be entitled to have it sold, and, when sold, the pur- 
chase-money will in equity be part of the personal estate. And 
even though the testator, in the case supposed, devise “all his 
land” to A, yet A will take no more than a naked legal title to the 
piece of land directed to be sold. Nor is a will the only means 
by which an owner of property can effect an equitable conversion 
of it. Hecan also convert his land into money by a contract to 
sell the former, and he can convert his money into land by a con- 
tract to buy land; and if he died intestate after making such a 
contract, though before performance of it, his heir may, ia the 
one case, be compelled by the executor to convey the land, though 
the purchase-money will go to the executor, while, in the other 
case, the executor may be compelled by the heir to pay for the 
land, though the land will be conveyed to the heir.” Moreover, 
this equitable conversion undoubtedly takes place the moment the 





of the agreement in question, the consequence was, not that specitic performance should 
be refused, but that specific performance pure and simple should be granted, 7. ¢ , specific 
performance without any relation back. Such, it seems, should have been the decision ; for 
as the statute prohibited any transfer of ownership in a British vessel, whether at law or 
in equity, except in the mode prescribed, it followed that the contract in question could 
not create any equitable ownership in the vessel (McCalmont v, Rankin, 2 DeG., M.& G. 
403; Coombes v. Mansfield, 3 Dr, 193; Liverpool Borough Bank vy. Turner, 1 J, & 
H. 159, 2 DeG,, F. & J. 502); but if, as the court assumed, the contract created a 
legal right, it was no more a violation of the statute to enforce that right in equity by 
giving specific reparation than to enforce it at law by giving damages, 

Upon the whole, it seems that the court, in dismissing the bill, did proceed upon the 
idea that an agreement to convey is in equity an actual conveyance; that the conse- 
quence of enforcing the agreement in question would be to make it an actual conveyance 
in equity from its date, and that, too, not by relation, but independently of relation; that 
the operation of a contract as a conveyance in equity was not a consequence of specific 
performance, but that the latter was a consequence of the former; that the question, 
therefore, which the court had to decide was not whether equitable relief should be 
given for the violation of a legal right, but whether the agreement could, without a 
violation of the statute, create an equitable right in the plaintiff, and impose an equita- 
ble obligation upon the defendant, 2. ¢., create between the plaintiff and the defendant 
the relation of trustee and cestui que trust. 

It would seem to be a sufficient answer to such a view to say that, if it be well 
founded, a vendee of land has no occasion to file a bill for specific performance, 
promptly or otherwise; that he may always base his right to go into equity upon his 
character of cestui gue trust; that, instead of filing a bill for specific performance, he 
may, ¢. g., file a bill for an account, Indeed, a bill for an account would possess at 
least one signal advantage over a bill for specific performance, namely, that it would re- 
quire no performance by the plaintiff, z. ¢., that the plaintiff's right to an account would 
not be at all affected by the fact that he had not paid the purchase-money, 
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contract is made; 2. ¢., the conversion, when actually made, will 
relate back to the time when the contract was made. Why? 
Because the equitable conversion depends upon the intention of 
the owner of the property, as shown by his making the contract. 
But this, surely, has nothing to do with the relations between 
the vendor and the vendee, and consequently nothing to do with 
the question whether the ownership of the land has passed from the 
vendor to the vendee. It is a matter entirely between one of the 
contracting parties and his representatives, and in regard to which 
the other contracting party neither has any right, nor is subject to 
any duty. Ina word, itis not the contract gua contract that effects 
the equitable conversion, but the contract as expressing the inten- 
tion of one of the parties to it in reference to a matter within his 
exclusive control. 

We now come to the subject of the jurisdiction of equity over 
legal duties which do not amount to obligations. Although any 
failure to perform a duty of this kind (as it is not a breach of obli- 
gation) is a tort, yet, as it consists merely in non-feasance, it is 
closely analogous, in respect to equity jurisdiction, to a breach of 
an affirmative contract or other affirmative obligation. For ex- 
ample, as equity cannot prevent the latter, so neither can it the 
former ; and therefore specific reparation is the utmost relief that 
equity can give in respect to the former, as it is in respect to the 
latter. There are, however, important differences in respect to 
equity jurisdiction between affirmative contracts and legal duties, 
whether the latter amount to obligations or not. For example, 
all legal duties (or at least all that equity would ever attempt to 
enforce) are unilateral, and therefore the enforcement of them 
never involves any of those difficulties which are peculiar to 
bilateral contracts. On the other hand, legal duties generally 
consist only in doing, while affirmative contracts consist in giving 
as well; and, as the jurisdiction of equity over affirmative contracts 
is mostly confined to those which consist in giving, it follows that 
the exercise of this latter jurisdiction will seldom furnish a prece- 
dent for equity’s assuming jurisdiction over legal duties. Indeed, 
the difficulty which equity experiences in enforcing a specific repa- 
ration which consists in doing is precisely the same, whether the 
thing to be repaired be the breach of an affirmative contract or of 
a legal duty, or be a tort which consists in mis-feasance, assuming, 
of course, that the latter is one which is in its nature capable of 
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being specifically repaired ; and, therefore, the rule, as to equity’s 
assuming jurisdiction, ought to be, and generally is, the same in 
all these cases. And hence it follows that, as equity will seldom 
enforce specific reparation of a tort which consists in mis-feasance, 
or of the breach of an affirmative contract which consists in doing, 
so it will seldom enforce a specific reparation of a breach of a legal 
duty. For example, an owner of a particular estate in land is sub- 
ject to the legal duty of keeping the estate in repair, and a breach 
of that duty constitutes that species of tort called permissive 
waste ; but as equity will not enforce specific reparation of a 
breach of a contract to repair, so it has been long settled that 
equity will not enforce specific reparation of permissive waste.} 

It has been shown on a previous page? that equity might en- 
force specific reparation of torts which consist in mis-feasance in 
many cases in which it has hitherto declined to do so, and that it 
ought to do so whenever a specific reparation is necessary for the 
purposes of justice. And the same argument is applicable to 
breaches of affirmative contracts which consist in doing,’ and 
to breaches of legal duties. 

In the foregoing observations upon the jurisdiction of equity 
over legal duties, reference has been had to such legal duties only 
as are imposed by the common law. There are important legal 
duties imposed by the canon law; but the jurisdiction of equity 
over these depends upon different considerations from those 
hitherto presented, and the treatment of it will therefore be post- 
poned until we come to the jurisdiction of equity over canon-law 
rights. 

As the jurisdiction of equity over those torts which consist in 
non-feasance (¢. ¢., negative torts) is analogous to its jurisdiction 
over affirmative contracts, so the jurisdiction of equity over those 
contracts which consist in non-feasance (¢.¢., negative contracts) 
is analogous to its jurisdiction over torts which consist in mis-feas- 
ance (7.¢., affirmative torts). 

In respect to the mode in which equity exercises its jurisdiction 
over them respectively, the analogy between a negative contract 
and an affirmative tort is perfect. Thus, the ordinary mode of 
exercising equity jurisdiction over each is by granting an injunc- 





1 See Lord Castlemaine v. Lord Craven, 22 Vin. Abr. 523, pl. 11. 
2 Supra, pp. 128, 129. 
8 See Clark v. Glasgow Ass. Co., 1 MacQueen, 668, 670. 
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tion to prevent a breach of the one or a commission of the other, 
and it is this mode alone which measures the extent of the juris- 
diction which equity will exercise over each. So if a negative 
contract have already been broken, or if an affirmative tort have 
already been committed, the only relief that equity can give 
(except incidentally), either for the breach of contract or for the 
tort, is specific reparation ; and the reasons for giving or withhold- 
ing that relief are the same as to each. Finally, if an injunction 
be granted to prevent the breach of a negative contract or the 
commission of an affirmative tort, equity will incidéntally give 
relief, in the one case, for any breach of the contract already com- 
mitted, and, in the other, for any tort already committed, if the 
case be one which admits of any relief which equity can give, e.g., 
an account of profits; and the principle upon which equity gives 
such incidental relief is the same in each case, namely, that of pre- 
venting a multiplicity of suits. 

In respect, however, to the extent of the jurisdiction exercised 
by equity over them respectively by way of prevention, and the 





1 In respect to the jurisdiction of equity over breaches of contract already com- 
mitted, there is no analogy between affirmative and negative contracts. In strictness 
there can be but one breach of an affirmative contract, as the slightest breach of such 
a contract is a breach of the entire contract, and puts an end toit. There can, in 
strictness, therefore, be no performance of any part of an affirmative contract which has 
once been broken, This is true even of those contracts which require the perform- 
ance of a series of acts, apparently independent of each other, For example, though 
a contract for the purchase and sale of chattels provide for a delivery in instalments, yet 
a breach as to any instalment will be a breach also as to all subsequent instalments, 

As an affirmative contract admits of but one breach, so it can create but one cause of 
action, Therefore, if an action at law be brought for a breach of an affirmative contract, 
damages will be given upon the whole contract, and the judgment in that action will be 
a bar to any future action. Hence, if equity assume jurisdiction over such a contract at 
all, it must assume jurisdiction over the entire contract, and give full relief. It cannot 
give relief as to a part of the contract, and leave the plaintiff to sue at law as to the 
remainder. It would be a wrong to a defendant to permit a single cause of action to be 
made the subject of two actions against him. Moreover, equity can never permit an 
action at law to be brought upon a cause of action which has been the subject of a 
decree in equity. 

A negative contract, on the other hand, may be capable of an indefinite number of 
breaches, each breach constituting a separate and independent cause of action. In such 
a case, therefore, it does not follow, because equity has jurisdiction to prevent breaches 
in future, that it has jurisdiction, also, over breaches already committed. 

It must be admitted that legal duties are analogous to negative contracts in respect 
to the number of breaches of which they are capable, Yet, as equity seldom assumes 
jurisdiction over legal duties, and never prevents breaches of them, it will rarely happen 
that the jurisdiction of equity will be affected by the fact that a legal duty is capable of 
an indefinite number of breaches. 
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reasons for which it is exercised, there is little analogy between a 
negative contract and an affirmative tort. If, indeed, a negative 
contract consist in not doing an act the doing of which equity 
would prevent as a tort, then equity will also prevent the doing of 
it as a breach of contract. For example, if a tenant covenant with 
his landlord not to commit waste on the demised premises, the 
landlord can have an injunction against the committing of waste 
by the tenant, either on the ground that it would be a tort, or on 
the ground that it would bea breach of contract. But the converse 
of this does not hold ; for equity will frequently prevent the breach 
of a negative contract, though it consist in not doing an act which 
is not such a tort as equity will prevent, or (which is generally 
the fact) is not a tort at all. 

Nor is there much analogy between negative and affirmative 
contracts, in respect either to the extent of the jurisdiction exer- 
cised by equity over them, or the reasons for its exercise. It is 
doubtless true that the mere fact of a contract being negative 
is never in itself a reason why equity should not exercise 
jurisdiction over it; and, therefore, cases may possibly arise 
in which equity will enforce a negative contract, and yet proceed 
independently of the fact that the contract is negative ; but such 
cases will be very rare. And yet the jurisdiction exercised by 
equity over negative contracts is much more extensive than that 
exercised over affirmative contracts. Whenever, therefore, equity 
exercises jurisdiction over a negative contract, it will be found to 
be almost invariably true that the jurisdiction rests entirely upon 
the fact that the contract is negative. In what cases, then, will 
equity assume jurisdiction over a contract upon the single ground 
that it is negative? First, it seems that equity will always restrain 
a breach of a unilateral covenant or promise, if it be negative; 
for, if a covenant or promise is unilateral, it follows that the con- 
sideration for it has already been received, z. ¢., that the covenant 
or promise has been fully paid for; and, as equity can restrain a 
breach of a negative covenant or promise without difficulty, it is 
not thought consistent with justice to permit a person who has 
given such a covenant or promise, and who has the consideration 
for it in his pocket, to break his covenant or promise at his pleasure, 
and thus to leave the covenantee or promisee to such indemnity as 
he can obtain by an action for damages, —a remedy which may 
prove worthless, after the expense of obtaining a verdict and judg- 
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ment has been incurred, because of the insolvency of the defend- 
ant.! Secondly, though a negative covenant or promise constitute 
one side of a bilateral contract, yet if the negative covenant or 
promise be not dependent upon the covenant or promise which 
constitutes the other side of the contract, it seems that equity will 
restrain a breach of the former. In such a case, as the perform- 
ance of the negative covenant or promise is absolutely due to the 
covenantee or promisee, the effect is the same as if the negative 
covenant or promise were unilateral, so far as regards the question 
now under consideration.2 Thirdly, though a negative covenant 
or promise constitute one side of a bilateral contract, and be de- 
pendent upon the covenant or promise which constitutes the other 
side of the contract, yet, after full performance of the latter, equity 
will restrain a breach of the former; for, when one side of a 
bilateral contract is fully performed, the other side becomes uni- 
lateral. Fourthly, though a negative covenant or promise con- 





1“ Ttis said that the court may execute a negativecontract, I admitit. I remember a 
case in which a nephew wished to go on the stage, and his uncle gave hima large sum 
of money in consideration of his covenanting not to perform within a particular district; 
the court would execute such acovenant on the ground that a valuable consideration had 
been given for it.” Per Sir L. Shadwell, V, C., in Kimberley v. Jennings, 6 Sim. 340, 
351. And see the observations of Lord Cottenham in Dietrichsen v, Cabburn, 2 Ph. 
52, 57- 

A common instance of a covenant whichis negative and unilateral, and which, there- 
fore, equity will enforce, is a covenant not to carryona particular trade or business 
within a particular district. Williams v. Williams, 2 Swanst. 253, 332; Rolfe v. Rolfe, 
15 Sim, 88; Swallow v, Wallingford,12 Jur. 403; Whittaker v, Howe, 3 Beav. 383. And 
see Lumley v. Wagner, 1 DeG,, M. & G. 604, 610-611. 

It seems that the defendant’s agreement was unilateral in Hills v. Croll, 2 Ph. 60. See 
reporter’s note, pp. 62-63. See also the report of the case in 1 Keal Prop. and 
Conv. Cases, 541, 553. Undoubtedly the defendant would have been at liberty to 
purchase acids elsewhere, unless the plaintiff would supply him wi.s acids; but that 
seems to have been no valid objection to granting an injunction against the defendant’s 
purchasing acids elsewhere, provided the plaintiff would supply him. See 1 Real Prop. 
and Conveyancing Cases, §41, 555. 

The case of Catt v. Tourle, L. R. 4 Ch. 654, furnishes another instance of a covenant 
heldto be enforceable in equity, because it was negative and unilateral, There, also, 
the defendant would be entitled to obtain beer elsewhere, if the plaintiff did not supply 
him with beer of good quality and at afair price. Hence the observation just made 
upon Hills v. Croll. in respect to the form of the injunction, is applicable also to this 
case. 

2 Thus in Kemble v. Kean, 6 Sim. 333, the defendant made an absolute and binding 
promise to the plaintiff, in January, 1829, not to play in London during the then current 
season; and it-seems that that promise would have been enforced by injunction, It 
must be admitted, however, that such a case is not so strong as that of a purely unilateral 
covenant or promise. 
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stitute one side of a bilateral contract, and be dependent on the 
covenant or promise which constitutes the other side of the con- 
tract, yet, if the latter have been performed in part, and there 
have been as yet no breach of it, equity will restrain a breach of 
the former ;! but if an injunction be granted in such a case, and 
afterwards there be a breach of the covenant or promise which 
constitutes the other side of the contract, the injunction will have 
to be dissolved, unless the covenant or promise which constitutes 
the other side of the contract be of such a nature that equity can 
enforce it.2 Fifthly, if a negative covenant or promise constitute 
one side of a contract which is partly unilateral and partly bilateral, 
the negative covenant or promise will be independent of the other 
side of the contract, unless it be made expressly dependent; and 
if independent, equity will restrain a breach of it.? Sixthly, 
though the foregoing propositions are in terms limited to the case 
where a negative covenant or promise constitutes the whole of one 
side of a contract, yet it is immaterial, so far as regards the ques- 





1 Dietrichsen v. Cabburn, 2 Ph, 52. It seems, therefore, that the plaintiff was entitled 
to an injunction in Hills v. Croll, sefva, though it be assumed that there was a promise 
on the part of the plaintiff, and even that performance by the defendant was conditional 
upon performance by the plaintiff. See reporter’s note, pp. 62, 63-64. 

For the reason stated in the text, it seems that the plaintiff was entitled to an injunc- 
tion in Fothergill v. Rowland, L. R. 17 Eq. 132. See znzfra, p. 386, note 2. 

It seems to be a fatal objection to the decision in Lumley v. Wagner, 1 DeG., M. & G. 
604, as well as to that in Donnell v, Bennett, 22 Ch, D. 835, that there had been no 
part-performance by the plaintiff. 

2 See Stocker v. Wedderburn, 3 Kay & J. 393. There may be instances in which the 
practice stated in the text may be applied to affirmative covenants and promises, provided 
the latter be of such a nature that equity can enforce them. For example, in Brett v, 
E, I. & L. Shipping Co., 2 H. & M, 404, if the only breach committed by the defendants 
had been in omitting the plaintiff’s name from their advertisements, it would seem that 
the court might have made a decree requiring the defendants to insert the plaintiff’s 
name in their advertisements, leave being given to the defendants to apply to the court 
to be relieved from such decree, in the event of there being a breach of the contract by 
the plaintiff. 

In Peto v. B. U. & T, W. Railway Co., 1 H. & M, 468, the obstacle in the plaintiff's way 
was that the acts which he sought to have restrained were not a breach of the defendants’ 
contract. If there had been a covenant or promise by the defendants not to do the acts 
in question, it seems that the plaintiff would have been entitled to an injunction. 

8 A negative covenant in a lease is an instance of this. Barret v. Blagrave, 5 Ves. 555, 
6 Ves,.104; Hooper v, Brodrick, 11 Sim. 47. In W, & W. Railway Co. v L, & N. W. 
Railway Co,, L. R, 16 Eq. 433, the defendants were in effect lessees of a line of rail- 
way, the plaintiffs being the lessors. 

In Hills v. Croll, supra, if the contract was not purely unilateral, it seems that it was 
at least partly so, in consequence of the payment of the £ 200 by the plaintiff; and if so, 
the plaintiff was for that reason entitled to an injunction. 
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tion of equity jurisdiction, whether a single negative covenant or 
promise or several negative covenants or promises constitute one 
side of a contract. Seventhly, it will be no objection to enforcing 
a negative covenant or promise in equity that such covenant or 
promise constitutes only a part of one side of a contract, the remain- 
der being affirmative, if the latter be of such a nature that equity can 
enforce that also; or if the negative part be so separate and 
distinct from the affirmative part that the former ought to be per- 
formed, whether the latter be performed or not ;? or if there have 
been as yet no breach of the affirmative part ;* but if an injunction 
be granted on this latter ground alone, it will have to be dissolved 
in the event of the affirmative part being afterwards broken.* 
Care must be taken not to assume unwarrantably that a contract 
contains a negative covenant or promise; for it does not follow, 
because a breach of a covenant or promise may consist of acts of 
mis-feasance, that therefore the covenant or promise is negative, 
Accordingly it seems that there was no negative promise in Smith 
v. Fromont ;° and that fact alone was a sufficient ground for refus- 





1 It seems that equity had no jurisdiction over the affirmative part of the defendant’s 
contract in W. & W. Railway Co. v. L. & N. W. Railway Co., supra. 

2 Such was in terms the nature of the negative promise in Kimberley v. Jennings, 6 
Sim. 340; but the court held that, if such was its true construction, it was so hard a 
bargain that equity would not enforce it. In Rolfe v. Rolfe, 15 Sim. 88, it does not ap- 
pear that there was an affirmative covenant by the defendant, William Rolfe, to serve the 
plaintiff as a cutter; but, even if there were, the negative covenant was wholly distinct 
from it. In W. & W. Railway Co. v. L. & N. W. Railway Co., supra, in Donnell v, 
Bennett, supra, in Brett v. E. I. & L. Shipping Co,, supra, in Hooper v. Brodrick, 
supra, and in Fothergill v. Rowland, supra, it seems that the affirmative covenants 
covered all the ground that was covered by the negative covenants, but not 
that alone; that, therefore, though every breach of the negative covenant in each of 
those cases would be also a breach of the affirmative covenant, the converse was not true. 
In all such cases, it seems that equity may enforce the negative covenant, though the 
affirmative covenant be broken, and equity be not able to enforce that. 

8 Morris v. Colman, 18 Ves. 437; Dietrichsen v. Cabburn, supra. 

In Kemble v, Kean, supra, and in Lumley v. Wagner, supra, the defendant’s covenants 
were both affirmative and negative, both the affirmative and the negative parts had been 
broken, the court had no jurisdiction over the affirmative parts, and the affirmative and 
negative parts were so inseparably connected that the latter could not properly be en- 
forced unless the former were performed. The decision, therefore, in Lumley v, Wagner 
ought, it seems, to have followed that in Kemble v, Kean. A consequence of the de- 
cision in the plaintiff's favor was that a part of the contract was enforced after the con- 
tract was at an end, and after a right had accrued to the plaintiff to recover full damages 
for its breach. Moreover, the defendant still remained liable for full damages at law, 
notwithstanding the decision against her in equity. 


* See supra, page 385, and note 2. § 2 Swanst, 330. 
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ing aninjunction. Whether a covenant or promise is affirmative or 
negative does not necessarily depend, however, upon the terms in 
which it is expressed ; for it may in truth be negative, though it 
contain no negative terms. For example, in Clarke v. Price,! if 
the true construction of the contract was, that while the defendant 
was not bound to report cases for publication, yet if he did do so 
the plaintiff was entitled to publish them on the terms specified in 
the contract, it would seem to follow that the defendant’s promise 
was purely negative, 2. ¢., not to employ any other person than the 
plaintiff as a publisher, and not to be his own publisher ; and hence 
that an injunction ought to have been granted.2, The same ob- | 
servation is also applicable to the case of Baldwin v. So. for Dif- 
fusion of Useful Knowledge.® So, in Hills v. Croll, the defend- 
ant’s promise would seem to have been purely negative, namely, to 
buy of no one but the plaintiff, and to sell to no one but the 
plaintiff ; and, if so, the injunction clearly ought to have been 
granted. In Hooper v. Brodrick there would seem to have been 
an implied negative agreement not to use the house for any other 
business than inn-keeping, provided a license could be obtained. 
In W. & W. Railway Co. v. L. & N. W. Railway Co., though the 
agreement was wholly affirmative in form, it was partly negative in 
effect; and the same thing is true of Fothergill v. Rowland. 
Finally, in Catt v. Tourle, the agreement, though affirmative in 
form, was wholly negative in effect. 

C. C. Langdell. 





12 Wilson, 157. 

2The agreement between the parties, as finally modified, was for the sale to the 
plaintiff of all the cases that the defendant shouid report, at a fixed price, namely, £ 7 for. 
every sheet of 16 printed pages. 


$9 Sim. 393. 


[ To be continued. | 
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THE NATURE OF A POLICY OF INSURANCE 
WITH REGARD TO ITS ASSIGNABILITY. 





HE contract of insurance! is defined as a contract by which 

the insurers agree to indemnify the person assured from any 
loss which he may sustain by reason of the perils insured against. 
Such is the uniform construction which courts of law put upon 
this contract without exception or qualification, whether the in- 
surance relates to fire or marine perils. It has been said that the 
contract is not merely a contract of indemnity only, but a per- 
sonal contract to indemnify the person originally insured : “ it is not 
a contract to indemnify any one whatever, who may become inter- 
ested in the subject insured during the continuance of the risks.” ? 
In the course of mercantile transactions, it is very common for 
policies of insurance to be assigned ; and the question immediately 
occurs: if the contract is a personal contract, if in its nature the 
insurers only agree to indemnify the person originally insured in 
case he suffers loss in the subject insured, how is it that the con- 
tract may be assigned, that is, how can the assignee acquire the 
right to be indemnified for loss which he may suffer from the perils 
insured against ? To attempt to answer this question is the subject 
of this article. 

It is obvious that the contract of insurance may be assigned in 
one of two ways. In the first place, the policy may be assigned 
without the assignment of the property insured ; or, secondly, the 
policy may be assigned together with the assignment of the prop- 
erty insured. The distinction is important, and must be kept in 
mind. 

Where the assignment is of the policy only, there is no difficulty 
in reconciling this with the nature of a personal contract. All that 
is assigned in this case is the right to receive the insurance money, 
in case the interest of the person originally insured suffers loss 
from the perils insured against. The assignment is like the assign- 





1 The remarks in this article are to be applied only to marine and fire insurance, not to 
life insurance. 

2 Arnould, Marine Ins, (6th ed.), p. 112; Lynch v. Dalzell, 3 Bro, P. C. 497 (1729); 
Sadlers Co, v. Badcock, 2 Atk. §54 (1743). 
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ment of any other chose in action. The assignee is merely the 
person designated to receive the insurance, and he acquires only 
the rights of the assignor, and is subject to.all the defences which 
the insurers have or may have against the person originally insured. 
No element of the personal contract is violated, for it is of no con- 
sequence to the insurers who receives the insurance money, so long 
as they are free from the claims of the person originally insured.? 

But where the property insured is sold, and the policy is as- 
signed, an entirely different question is raised. In this case, the 
person originally insured has parted with his entire interest in the 
subject-matter of the contract. He can suffer no loss, for he had 
no interest in the property at the time of the loss. The insurers 
cannot indemnify him, for he has no interest which can be the 
subject of indemnity. That interest is in the assignee, a stranger 
to the contract, who is neither a party nor a privy to the original 
contract, and it is he who suffers the loss.? If, then, the contract 
can be assigned, seemingly the whole conception of a personal 
contract will be done away with. 

This objection was clearly seen by Chief Justice Shaw in 
Fogg v. Middlesex Mutual Fire Insurance Co? “After such 
sale” (says Judge Shaw, referring to the sale of the prop- 
erty insured), “if nothing more is done,—no surrender or 
exchange of the policy,—and the goods should be burnt, no- 
body could recover on the policy ; not the original assured, for he 
has sustained no loss ; the property was not his, and the loss of it 
was not his loss; not the purchaser, because he has no contract 
with the company. And although in popular language the goods 
are said to be insured against loss by fire, yet, in legal effect, the 
original assured obtains a guaranty by the contract that he shall 
sustain no damage by their destruction by fire. But in case of such 
sale or alienation of the insured property, the original assured 
having no longer any interest in the policy, except to claim a re- 
turn of premium, if he will assign his policy or his contract of 
insurance to such purchaser, and the company assent to it, 
here is a new and original contract embracing all the ele- 
ments of a contract of insurance between the assignee and 





1 Fogg v. Middlesex Mut. F. Ins. Co., 10 Cush. 337; Carpenter v, Providence Wash- 
ington Ins. Co., 16 Peters, 495 (1842); Loring v. M’f’rs Ins. Co., 8 Gray, 28 (1857). 

2 Lynch v, Dalzell (supra); Sadlers Co, v, Badcock (supra). 

8 10 Cush, 337. 
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the insurers. The property having become the purchaser’s, is 
at his risk, and if burnt it is his loss, and he has a good original 
contract upon a valid consideration to guarantee him against 
suchloss. . . . . . Uponeach assignment perfected, there 
is an entire change in the contract, in the party contracted with, 
in the insurable interest in the property at risk, and it becomes an 
insurance on the property of the assignee, and ceases to be a con- 
tract of insurance of the property of the assignor.” 

If, of course, in all cases, a new premium note was given to the 
insurance company by the assignee of the contract at or before 
the time of the assignment of the policy, these remarks of Chief 
Justice Shaw would be perfectly adequate to explain the liability of 
the company to the assignee of the contract. But this is by no 
means always done. How, then, can the liability of the insurance 
company to the assignee be explained? Where is the considera- 
tion for their new contract? 

Chief Justice Shaw has also offered a possible explanation of 
this case too. “The exemption of the insurer from further liabil- 
ity to the vendor, and the [retention of the] premium paid for 
insurance for a term not yet expired, are a good consideration for 
such promise, and constitute a new and valid contract between the 
insurer and the assignee.””? 

It is hard to see how the person originally insured has-any claim 
upon the insurance company for a return of the premium paid for 
aterm not yet expired. Apart from any special agreement for 
the return of premium, his claim will rest entirely upon a failure of 
consideration ; and there has been no failure of consideration 
here, either partial or total. The contract in favor of the 
insured still exists after the assignment of the property, and if sub- 
sequently any interest in the subject-matter of the insurance 
becomes vested in the insured during the continuance of the 
policy, the insured will be protected from any loss to his interest.? 

Yet the suggestion, that the exemption of the insurer from fur- 
ther liability to the vendor is a sufficient consideration for the new 
promise, may afford an explanation of this question. It is ap- 
parent that this explanation depends entirely upon principles of 
novation. The argument is that the old obligation to the vendor 
is released in consideration that the insurer incurs a new obligation 
to the vendee. The writer is unable to see how this doctrine of 


1 Wilson v, Hill, 3 Met. 66, 69. 2 P. 397 (infra). 
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novation can be justified upon any principles of the common law. 
It is clear that it violates a fundamental principle in regard to con- 
sideration, viz., that the consideration must move from the prom- 
isee. In the present case, the promisee suffers no detriment and 
makes no change of position at the request of the promisor, and he 
has given nothing to the insurer for the benefit of the promise, so 
that from him there is no consideration. Furthermore, the cir- 
cumstances, of the transaction will hardly justify this view, even if 
the doctrine of novation be admitted. In their bare detail they 
amount to this. The property insured is sold, and the policy is 
handed over either with or without a written assignment. The 
policy is then taken by the assignee to the insurance company, and 
they consent to the assignment. It is sometimes customary for the 
assignment and the consent to be in writing, and then the consent 
is usually indorsed on the policy. Nothing more is done, and it 
is difficult to see how these facts can be construed to mean a sur- 
render of an old obligation and the issue of a new one,—partic- 
ularly as the same obligation is reissued which was issued in the 
first place. 

But in policies like that which was transferred in Fogg v. Mid- 
dlesex Mutual Fire Insurance Co., there is a condition that the 
policy shall. be void if the property be assigned. In most cases 
the property is assigned before the consent of the insurer is ob- 
tained, and this condition is broken, therefore, before the consent 
of the insurer to the assignment is obtained. The obligation of 
the insurers, therefore, is avoided, and hence there is no legal obli- 
gation which can be surrendered in return for the new obligation ; 
and yet the assignment is perfectly effectual against the insurance 
company.? 

The conclusion therefore is irresistible, that if the contract of 
insurance is a personal contract,— that is, a contract which is con- 
fined to an indemnity of the person originally insured, —an as- 
signee of the contract of insurance has no rights against the 
underwriter. Yet a perfectly adequate explanation of the rights 
of an assignee is afforded if we modify this view somewhat, as is 
suggested in Judge Hare’s notes to the “ American Leading 
Cases.”? In speaking of Judge Shaw’s views (supra), he says: 





1 Shearman v. Niagara Fire Ins. Co., 46 N. Y. 526. See Stein v. Niagara Ins. Co.,61 
How, Pr. 144; Hooper v, Hudson R. F. Ins, Co., 17 N. Y. 424. 
2 4th ed., vol. ii. p. 615. 
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“The mistake would seem to have originated in the supposition 
that a policy of insurance should be construed as if it were an 
engagement to indemnify the person first insured and could not 
be carried farther without a new contract. Ifthe premise be con- 
ceded we must admit the conclusion, for no argument can be 
necessary to show that a promise to save A harmless cannot be 
enlarged by a transfer to B, nor enforced by him for his benefit, 
unless A has been injured, and then only to the extent of that in- 
jury. An assignment passes the right which theassignor has as 
he has it, and simply entitles the assignee to claim whatever is or 
may become due to the assignor. Hence, if the obligation im- 
posed by the insurance of a house or vessel were limited to indem- 
nifying those by whom or on whose behalf the insurance is 
effected, no recovery could be had after a sale, whether the suit 
were brought in the name of the vendor or in that of the pur- 
chaser, and whether the sale was or was not accompanied by an 
assignment of the policy; because it would be sufficient answer to 
say that the person to be indemnified had parted with his interest 
before the property was destroyed, and, consequently, had sus- 
tained no damage by the loss, which would be a good defence in 
the nature of a plea of zon damuificatus. But if the policy is con- 
strued as a contract for the benefit, not only of the insured but of 
those who claim under him subsequently, as purchasers of the 
property and the insurance, the necessity for resorting to a new 
contract will disappear, and there will be no difficulty in adjusting 
the rights of the parties on their true basis. Thus interpreted, the 
operation of a policy of insurance would be somewhat analogous 
to that of the numerous covenants which run with land, and en- 
title those who claim under the covenantee by descent or purchase 
to the full benefit of the stipulations made by the covenantor.” 

In effect, then, Judge Hare’s explanation is, that the agreement 
of the underwriters is to indemnify not only the person origi- 
nally insured, but all persons who shall become legal assignees 
of the property and the policy. And this seems to the writer to 
be the true explanation. 

It is obvious that this explanation accords with the intention of 
the parties at the time the contract is made. It cannot be said that 
the person originally insured contemplates only his own indem- 
nity. He regards an insurance policy more in the nature of an 
insurance of the property than an insurance of his own interest in 























THE NATURE OF A POLICY OF INSURANCE. 393 


that property, and contemplates that not only will he himself be 
protected from loss, but every one else who acquires his interest, 
and acquires the benefit of his policy. Even where there is a 
clause against alienation of property or policy, his conception of 
the policy is not changed. Insurance companies readily give 
their consent to the alienation, and in that case the alienee is 
protected. 

When the property and policy have been assigned, and the in- 
surers have consented to the assignment, if there be a condition 
against assignment without consent, the assignee becomes substi- 
tuted to all the rights and duties of the assignor with respect to 
the policy. It is the assignee whose interest is insured; it is the 
assignee whose act will occasion a breach of condition. The as- 
signor drops out of the contract entirely, and the assignee steps 
into his place with all his rights and liabilities! No act of the 
assignor will then affect the rights of the assignee, but the distinc- 
tion above indicated between an assignment of the policy only and 
an assignment of the property and policy must be carefully drawn. 
This distinction has become very important in the common case 
of an assignment of a policy by a mortgagor to a mortgagee as col- 
lateral security for the debt. After the assignment is made and 
consent is given, the question arises, Who is the insured? Is it the 
mortgagor or the mortgagee? If itis the mortgagee, it is obvious 
that any breach of condition by the mortgagor, as, for instance, an 
alienation of the equity of redemption, will not affect the mortgagee ; 
while, if it is the mortgagor, such alienation will defeat the mort- 
gagee. The question rests entirely upon the distinction between 
an assignment of the property and policy and the assignment of 
the policy only ; and the courts, though inclined at first to protect 
the mortgagee, have finally adopted the view that the mortgagor 
is still the insured, and that his acts will avoid the policy. This 
view seems to be the prevailing view.” 

The question arises, How far do the acts of the assignor, done 
before the assignment of the policy, affect the assignee? Ob. 
viously this involves the question, whether an insurance policy is 
negotiable or not ; and it is an interesting one,though,unfortunately, 
one on which there is no authority. There are many dicta that a 
policy of insurance is not negotiable, and the tendency of the 





1 Fogg v. Middlesex Mut. F. Ins. Co. (supra). 
2 See the cases collected in 2 American L. C. (5th ed.), pp. 891 and seg. 
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courts no doubt inclines towards this view. Yet policies of 
insurance and bills of exchange are frequently classed together. 
Says Skinner’s Reports, “though neither of them are specialties, 
yet they are of great credit, and much for the support, con- 
veniency, and advance of trade.”! Justice Buller, in Master v. 
Miller,? upon a question in the law of bills of exchange, says, 
in regard to the non-assignability of a chose in action: “I 
can find no instance in which the objection has prevailed in 
a mercantile case ; and in the two instances most universally in 
use it undoubtedly does not hold, that is, in the cases of bills 
of exchange and policies of insurance. The first is the pres- 
ent case, and bills are assignable by the custom of merchants; so 
in the case of policies of insurance, till the late act was made re- 
quiring the name of the person interested to be inserted in the 
policy, the constant course was to make the policy in the name of 
the broker, and yet the owner of the goods maintained an action 
upon it.” 

Policies of insurance are sometimes made payable to bearer or 
to order; and this would seem to point very strongly toward their 
being negotiable. Mr. Phillips says, in his Treatise on the Law of 
Insurance :* “A marine policy of insurance on goods seems to 
be precisely similar to a bill of lading as to its assignableness, 
provided it imports on its face a responsibility directly to 
the assignee of the goods, and I accordingly venture to state it 
as the better doctrine that the interest in a marine policy, pur- 
porting on its face to insure the owner of the goods, whoever 
he may be, is assignable with the goods to the effect of giving the 
assignee a right to make demand and bring suits upon it in his 
own name. And the same doctrine is, I think, applicable to a 
similar policy upon a vessel or one against fire upon land.” Mr. 
Duer is of opinion that insurance policies, like bills of ex- 
change, are negotiable, and that a dona fide purchaser for value 
will take the policy, subject, to be sure, to every legal defence 
which would be available against the original insured, but free 
from all equities existing between the original insured and the 
underwriter.* In fact, a continental writer goes so far as to say 
that policies are in their nature negotiable without special words 





1 Skinner R, 55. 24 T. R. 320. 
8 Pp, 53 and 54, 5th ed. * 2 Duer, Ins, 52. 
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of negotiability.!_ But this is disputed by Emerigon, who deciares 
that words of negotiability are necessary.” 

The writer has been unable to find any case in which an action 
has been brought by an assignee upon a policy payable to order 
or bearer. The nearest approach to it is an action upon a policy 
made “ for whom it may concern at the time of the loss.” There the 
action was brought by the assignee of a mortgagee whose mortgage 
was given subsequently to the issue of the policy. It was held 
that he might sue for his own loss in a court of equity; and 
furthermore, that inasmuch as he was a purchaser for value with- 
out notice, he was entitled to his insurance money without any 
deduction for unpaid premiums due from the original insured, 
although the insurance agent would have had a lien upon the 
insurance moneys as against the original insured.? Yet this 
doctrine was disapproved in an action upon a policy “for whom 
it may concern” in two early cases in Pennsylvania.* In Gourdin 
v. Ins. Co. of North America an insurance policy was likened to 
a bond for the payment of money, and it was held that every de- 
fence which was available against the assignor was available 
against the assignee, with the one exception, where the insurer was 
estopped from setting up the defence. 

The theory of Chief Justice Shaw above cited is applied only to 
fire insurance, though it might be applied to marine insurance in 
case there was a condition in a marine policy against the assign- 
ment of the property insured. There is no inherent difference 
between the contract of marine insurance and the contract of fire 
insurance. Both are contracts of indemnity; both are personal 
contracts with the insured, and both are mercantile contracts 
ordered and controlled by the custom of merchants. Yet the 
courts seem to have ruled from the earliest times that, in the case 
of fire insurance, no assignment of the policy and property will be 
valid without the consent of the insurer thereto,® while in marine 
insurance no such consent is necessary. But the writer ventures 





1 2 Valin, 45. 

2 Duer, Ins. p. 52, note (a). 
* 8 Rogers v. Traders’ Ins. Co., 6 Paige, 583. 

4 Rousset v. Ins, Co. of N, A., 1 Binney, 429; Gourdin v, Ins. Co. of N.A., 1 Binney, 
430. 

* Lynch v. Dalzell (supra); Sadlers Co, v. Badcock (supra), 

6 Arnould, Marine Insurance (6th ed.), 117; Powles v. Innes, 11 M, & W. 10 (1843); 
Wakefield v. Martin, 3 Mass, 558 (1801); Earl v. Shaw, 1 Johns. Cas. 313 (1800). 
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to suggest that this distinction is erroneous, in spite of numerous 
dicta to the contrary. 

No case can be found in which this point has been ruled, where 
an express condition against assignment was not contained in the | 
policy, and no text-writer and no court has offered any sufficient 
reason why this distinction should ‘be made. The better view is 
that a marine policy and a fire policy do not differ at all in this 
respect, except that, from the earliest times, fire policies have 
always contained a condition against assignment, while marine 
policies have contained no such condition. A fire policy, there- 
fore, is assignable in the same way as a marine policy, and no con- 
sent is necessary, unless there be a condition against assignment. 

Before the Statute of 31 and 32 Victoria, c. 86, in cases of marine 
insurance it was the law that the assignee should sue in the name 
of the assignor, though the loss recovered in such an action was 
not the loss of the assignor, but the loss of the assignee,— an anom- 
aly which it is very difficult to explain.) The law is the same in 
regard to fire insurance in many States.” 

A few words remain to be said upon the point, what acts are neces- 
sary to make the purchaser of the property insured the assignee of 
the policy. The policy may be assigned either at the time of the 
sale of the property, or afterwards. If the policy is assigned at 
the time of the sale, it is quite clear that the assignee becomes the 
assured. If the property is first sold, and subsequently the policy 
is assigned, a question has arisen whether the assignment of the 
policy is effectual to protect the assignee. Of course, if the loss 
occurs before the assignment, neither the assignor nor the assignee 
can hold the insurer. But where the policy is assigned before loss, 
it has been contended, on the one hand, that the contract of insur- 
ance, in order to be valid, necessarily postulates an insurable 
interest ; and if, during the continuance of the risk, that insurable 
interest ceases to exist, the policy drops. There is authority 
which seems to uphold this view.2 On the other hand, it may be 
said that the contract of insurance means that the insured is to be 





1Delaney v. Stoddart, 1 T, R. 22 (1785); Sparkes v, Marshall, 2 Bing. N. C. 761 
(1836); Powles v. Innes, 11 M. & W. 10 (1843); see L, R. 10 Q. B. 249, These cases 
are not decisions, but dicta; yet the dicta are so strong that they cannot be controverted, 

22 American L. C. (5th ed.), 887, and cases cited, 

8 North of England Oil Cake Co, v. Archangel Ins, Co,, L, R. 10 Q. B. 249. See 
judgments of Lush and Quain, JJ., pp. 254, 255, also see p. 253; Cockerill », Cincinnati 
Ins, Cu., 16 Ohiv, 148. 


























THE NATURE OF A POLICY OF INSURANCE. 397 


indemnified from any loss which he may suffer during the period 
named in the policy. If he aliens the property insured, it is true 
that if the property is destroyed when he has no interest therein, 
it is not possible for him to hold the underwriter, for he has 
suffered no loss. But the contractual relation between the insurer 
and the insured still exists in spite of the sale of the property, and 
if, during the period named in the policy, he regains an interest in 
the property, and suffers a loss of that interest, there seems to be 
no reason why the insurers should not be held therefor. The 
insured has paid his premium to be protected for the period for 
which the policy is issued, and it would be a hardship to him not 
to have the benefit of that premium. 

This view would satisfactorily account for the cases in which the 
insured aliens the interest originally insured, but retains an interest 
in the property insured ; as, for instance, where he sells his land, at 
the same time retaining a mortgage to secure the purchase-money. 
This view has been adopted by both Mr. Phillips and Judge Hare, 
and is supported by authority.? 

It is well settled that the policy does not pass as a mere acces- 
sory to the property.?, The policy must be assigned, and this rule 
applies as well to marine insurance as to fire insurance. A mere 
delivery of the policy would seem to be a sufficient assignment ; 8 
but if there is no actual delivery, the assignor must agree to assign, 
or, what is much the same thing, agree to hold the policy for 
the benefit of the assignee. In the words of Baron Parke, the 
parties must keep the contract of insurance alive for the benefit of 
the assignee.4 

In most policies of fire insurance at the present day, it is cus- 
tomary for the insurers to insert a number of clauses which pro- 
vide that the policy shall be void in case the provisions of them 
are not complied with. Two very common clauses are the clauses 
against alienation of the property insured, and the assignment of 
the policy. It is settled that these clauses are conditions the non- 





11 Phillips, Ins. 488; 2 Amer. L. C. (5th ed.) 893; Lane v. Maine, etc., Ins, Co., 
12 Me. 44; Hooper v. Hudson River F. Ins. Co., 17 N.Y. 424; Wolfe v. Security F. 
Ins, Co., 39 N.Y.49. See Shearman v. Niagara Fire Ins, Co., 46 N.Y. 526; Worthington 
v. Bearse, 12 Allen, 382. 

2 Lynch wv. Dalzell; Powles v. Innes (supra); North of England Oil Cake Co. 2, 
Archangel, Maritime Ins. Co. (supra); Lahiff v. Ashuelot Ins. Co., 60 N.H. 75° 

8 Sparkes v. Marshall, 2 Bing. N. C, 761, 

#11 M. & W. 13. 
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performance of which render the policy voidable by the insurers. 
As they are conditions, their performance may be waived ; and, 
consequently, though in case of the assignment of a policy of in- 
surance without the consent of the insurers or alienation of the 
property insured, the policy may be avoided, yet, if the insurer 
consents to the assignment, he waives the condition against assign- 
ment or alienation, and the alienee’s rights under the policy are 
secure} 
Chauncey G. Parker. 
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2 Oakes v. M’f’rs. Ins, Co., 135 Mass. 248. 
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THE present number completes the first volume of the HarvarD 
Law Review. In starting the magazine a year ago, the editors ex- 
pressed the hope that the Review might be of service, not only to 
those who were interested in the work of the School, but also to the 
profession at large. That this hope has been realized to some extent, 
the success of the present volume justifies us in saying. In the second 
volume the same general policy will be followed. Professor Langdell 
will complete his series of articles on “Equity Jurisdiction,” Pro- 
fessor Ames will treat of the history and development of “ Assumpsit,” 
and Professor Keener will contribute an article on “ Mistakes of Law.” 
The list of contributors outside the School is indicated elsewhere. 





Tue March “Atlantic” contains an interesting article by Prof. 
James B. Thayer, defining the exact change effected in the status of 
the Indians by the Dawes Severalty Bill, which became a law on Feb. 
8.' We give the following outline :— 

The law does not abolish all the civil and political disabilities of the 
Indians ; it deals with two subjects only, the ownership of land and citi- 
zenship. 

The following are the chief provisions of the law as to the ownership 
of land :— 

1. It authorizes (but does not require) the President to proceed at 
once to asurvey of any Indian reservation containing good agricultural 
and grazing land, and to allot the land in specified amounts to such 
Indians as may apply for it in the designated way. 

2. It authorizes the Secretary of the Interior, four years from the 
time that an allotment is ordered on any specific reservation, to compel 
each reluctant head of a family and single person among the Indians to 
take an allotment. 


1 The Dawes Bill and the Indians. The Atlantic Monthly, vol. Ixi. p. 315. 
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3. It provides that wandering Indians may settle upon any unap- 
propriated public lands, and obtain an allotment without the usual pay- 
ment of fees. 

4. It provides that the Indian owner of land cannot, for twenty-five 
years, convey this land or make “any contract. . . touching the 
same.” 

5. It authorizes the Secretary of the Interior, on the completion of 
the allotments, or sooner, if the President thinks it “ for the best in- 
terests”’ of the tribe, to purchase from the Indians any part of the reser- 
vations not needed for allotments, which shall be disposed of only to 
actual settlers, in tracts not exceeding one hundred and sixty acres to 
one person. The purchase-money paid by the Government is to be 
deposited on interest in the United States Treasury until appropriated 
by Congress for the education and civilization of the Indians of the 
reservation for whose land it is paid. 

Section 6 of the Severalty law deals with the question of citizenship. 
Its chief provisions are as follows: (1t.) It declares that every Indian 
who, before the law, has voluntarily left his tribe and adopted “the habits 
of civilized life”” (and perhaps every Indian who may thereafter do this) 
shall be a citizen of the United States. (2.) It gives national citizen- 
ship, at once, to every Indian who shall have received an allotment of 
land under this law, or under any other law or treaty. (3.) It provides 
that when all the Indians on any reservation have thus been made citi- 
zens (and perhaps as each, in succession, becomes a citizen), they are 
to pass from under the special control of Congress, and “ shall have 
the benefit of and be subject to the laws, both civil and criminal, of the 
State or Territory in which they may reside.” 

The following are pointed out as the chief omissions in the bill as to 
which further legislation is needed: (1.) The law does not include the 
case of ten or eleven excepted tribes, among which are the “civilized 
tribes ” in the Indian Territory. (2.) It provides the reservations with no 
courts and no system of law to enforce the rights of the Indians and other 
citizens. (3.) It leaves the Indian land-owners with a much restricted 
right to the use of their land. (4.) It makes no provision for the con- 
struction of roads or other public improvements in the reservation. 
(5.) It provides for no system of education among the new citizens. 
(6.) It preserves untouched the non-intercourse reservation system, 
with unfettered political control.. (7.) It offers no guarantee that the 
control of the United States over the Indians may not be taken away by 
artful wording of the acts for the admission of new States. 


Dr. ANDREW P. Peapopy, in his book of “ Harvard Reminiscen- 
ces”' makes the following interesting remarks concerning the origin 
and earlier professors of the Harvard Law School :— 

“Chief Justice Parker, of the Supreme Court of Massachusetts, was 
Royall Professor of Law from 1816 to 1827. He was the first professor of 
law in the University. The Law School was established in 1817, at his 
suggestion. He never bore an active part in its administration, though 
it undoubtedly had the benefit of his advice and influence. The income 
of the Royall Professorship was barely sufficient to pay for a course of 
twelve or more lectures to each successive senior college class. Judge 
Parker’s course comprised such facts and features of the common and 





1 Harvard Reminiscences. Andrew Preston Peabody, pp. 8, 57. 
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statute law as a well-educated man ought to know, together with an 
analysis and exposition of the Constitution of the United States. His 
lectures were clear, strong, and impressive ; were listened to with great 
satisfaction, and were full of materials of practical interest and value.” 

Of Joseph Story he writes: “Dr. Dane, in establishing the profes- 
sorship that bears his name, requested that Judge Story might be its 
first incumbent. In accordance with this wish and the concurrent desire 
of all the friends of the college, the appointment was made and ac- 
cepted, in 1829. At the same time Mr. Ashmun was chosen Royall 
Professor of Law, with the understanding that he should have the im- 
mediate supervision of the Law School, while Judge Story was to 
devote to it such time as he could spare; and this was no little time, 
for he knew how to make his days elastic. There never was a man who 
did more work than he, and yet he knew not how to slight his work, or 
to put into it less of heart and soul than it could hold. With a body 
that seemed incapable of fatigue, he had the alertness and vivacity of 
youth, and imparted his own enthusiasm to his pupils. 

“T had repeated opportunities of profiting by his instruction. In 
the moot courts, at which he presided in the Law School, he drafted 
juries among the divinity students, and I served several times in that 
capacity.” 


A NOVEL case, involving the question of larceny, was tried in the 
District Court at Providence, R.I., on Jan. 21. The defendant, a 
married woman, was charged with the larceny of a will from the 
deputy town-clerk. Her father had recently died, leaving $5 to the 
defendant, and the rest of his property, estimated at $60,000, to her 
brother. On the gth inst. the will was presented to the Court of 
Probate, read and referred to the next meeting of the court with a 
notice of intended probate. The clerk of the Probate Court not being 
present at the meeting, the deputy town-clerk was elected clerk Aro 
tem., and retained the will in his possession. The next day the de- 
fendant entered the town-clerk’s office and asked to see the will. The 
deputy town-clerk, knowing her to be the testator’s daughter, gave it 
to her, whereupon she began to tear it into minute fragments in spite 
of his efforts to prevent her. When asked the motive of her act, 
she replied: “It was something that had to be done.” She at- 
tempted to burn the fragments in the office stove, but being prevented, 
took them away, and burned them at her home. 

The warrant on which she was arrested was based on ch. 242, sect. 
11, of the Public Statutes of Rhode Island, which declares that “ every 
person who shall steal any . . . assurance whatsoever, respecting 
any property, real or personal, shall be deemed guilty of larceny.” 
The code gives no definition of the word “ steal.” 

The court decided that the defendant was not guilty of larceny, “as 
the evidence showed that the woman had taken the will, not with 
intent to appropriate it to her own use, but with intent to destroy, and 
that she was in legal possession of it.” 

On Feb. 13 the destroyed will was regularly probated. The contents 
of the will had been read and noted by the court and clerk at the first 
meeting ; the lawyer who drew up the will swore to its contents; and 
the son, who was the principal beneficiary, produced a carefully pre- 
served copy, which he had retained in his possession. 
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THE LAW SCHOOL. 


SUPREME Court oF Pow-Wow. 
Life Insurance — Insurable Interest. 


The case was submitted on the following facts: One Brown agreed 
to enter the plaintiff's employ and to serve him for the period of five 
years ; whereupon the plaintiff insured Brown’s life with the defend- 
ants for his own benefit. Brown died before the date fixed for entering 
plaintiff's employ, — and the defendants refuse to pay the policy on 
the ground that the plaintiff had no insurable interest. 

Contracts of Marine or Fire Insurance, and contracts of Life Insur- 
ance, differ essentially in their nature. The former are strictly con- 
tracts of indemnity, and an insurable interest is necessary to prevent 
such contracts being made the means of speculation and profit. But 
contracts of life insurance are not contracts of indemnity. They are 
speculative contracts, whereby, in consideration of the payment of an 
annual premium, the insurers agree to pay a lump sum upon the death 
of the insured.’ There is no reason why these contracts should not be 
enforced in all cases, —no matter what may be the relation between the 
insured and the assured. Yet the death of the insured is the contingency 
upon which the insurance money is payable, and the law must provide 
that these contracts do not prove an incentive to crime. This consid- 
eration of public policy is complied with if the assured at the time of 
taking out the policy has a reasonable expectation of pecuniary benefit 
or advantage from the continued life of the insured, and this is what is 
called an insurable interest.2 No circumstance of loss need be taken 
into account, for it would be absurd to talk of one’s loss in his own 
life, and the idea of loss in the law of life insurance is due to a mis- 
conception of the likeness between life and indemnity policies. 

Has the plaintiff an insurable interest in the present case? We 
think that he has. He held a valid contractual relation to the insured 
which the law recognizes, and from which he had reason to expect a 
benefit. The fact that the contract relation was voidable by the in- 
sured does not alter the matter. The Statute of Frauds is an affirma- 
tive defence and personal to the insured. The defendants in this case 
cannot avail themselves of that defence, to rid themselves of their obli- 
gation to the assured. 





LECTURE NOTES. 


THE Srricr LeEGAL SIGNIFICANCE OF THE TERM “ EQuITABLE Es- 
TATE.” — (from Prof. Ames’ Lectures.) — It is a misnomer to say that 
a cestut que trust has an equitable estate in land. What is meant by 
an equitable estate is, strictly speaking, not an estate (¢.e., any owner- 
ship in the res itself) at all, —it is a right iw Jersonam as distinguished 
from the right zz rem possessed by the owner of a true estate. What 
is called a conveyance of an equitable estate is really only the assign- 
ment of a chose in action. Such conveyances are made without 





1 Dalby v, India Ass. Co., 15 C. B. 365. 
2 Conn. Mut. L. Ins. Co. v. Schaefer, 94 U.S. 457, 460. 
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deeds, and require writing only to satisfy the Statute of Frauds. The 
legal estate and the so-called equitable estate cannot be held by the 
same person,— no man can hold property in trust for himself. When 
the cestud gue trust gives up his interest to the trustee, there is no 
merger of estates. The trustee acquires nothing that he did not have be- 
fore, but the cestuz’s right of action is extinguished, for no man can have 
a right of action against himself. The trvstee’s estate is not enlarged ; 
itis only his liability that has changed. He holds the legal estate as 
he held it before ; but the “ equitable estate ”’ is extinct. 

This becomes important in cases like 7x re Van Hagan.’ Here the tes- 
tator gave to his mother a general power of appointment over certain 
real estate, and provided that if this power should not be exercised the 
estate should goto C. The mother, by her will, gave the property in 
question to certain trustees in trust for one G, who died during the testa- 
tor’s lifetime. The court held that the trustees should hold in trust for 
the heir-at-law of the mother, The testator had parted with his whole 
interest, leaving nothing which his heir could take; the power of ap- 
pointment had been exercised, shutting out C; there was never any 
intent that the trustees should take for their own benefit; and the 


-mother, having exercised her power, was in the position of an owner 


who had conveyed upon a trust which could not be fulfilled, and there 
was therefore a resulting trust in her favor. ' 

Now, if the interest granted by the mother to G had been an estéate, 
properly so called, the appointment as to that estate would have failed, 
and the estate would have passed to C. If she had appointed to G 
directly, G dying before the testator and no other appointment having 
been made, C would have taken the estate. So, if she had given the estate 
to another for years with remainder to G, G dying before the testator, 
it would seem that no appointment as to the remainder had been made, 
and this remainder would, by the testator’s will, have gone to C. But 
as the interest given to G was not an estate, but an interest only, the 
whole estate being vested in the trustees, there was no failure of appoint- 
ment, and C was barred. 

The distinction between an estate, properly so called, and an 
equitable interest is overlooked in Massachusetts when property is 
devised by a will that discloses a trust, but keeps the object of the trust 
a secret between the testator and the trustee. Such property goes, in 
Massachusetts, by way of resulting trust, to the heirs or next of kin of 
the testator, as property not disposed of by the will, the secret trust 
being set aside as too indefinite? This theory seems unsound. The 
testator cannot, as has already been said, hold both the legal estate 
and the equitable estate, so called—his entire interest was the right 
zn rem which he devised to the trustee, and, consequently, nothing 
remains that the heirs or next of kin can take as property not disposed 
of by the will. The testator, it is true, created a right zz personam 
against the trustee of which the heirs or next of kin may, in certain 
contingencies, obtain the benefit; but this right was not property of 
the testator. 


LIABILITY OF AN InrantT FOR Decerr IN INpDucING A _ SALE. — 
(From Prof. Gray’s Lectures.) — Cases of some difficulty in regard 








1 Weekly Notes (18So) 164 (Ames’ Cas. on Trusts, 239). 

2 Gea, 1. in Oliffev. Wells, 130 Mass. 221. But see Riordan v. Bannon, Irish Rep. 10 Eq. 
469 (Ames? Cas. on ‘l'rusts, 308); Crook v. Brooking, 2 Vern. 50, 100; Smith v. Altersoll,1 Russ. 
266; In re Fleetwood, 15 Ch. D. 594; Scott v. Brownrigg, L. R.g Irish, 246 (Semble); Saylor v. 
Plaine, 31 Md. 158, 167 (Semble), contra. 
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to the liability of infants for tort are those arising out of sales. Two 
cases may be put to illustrate the point. 

1. An infant agrees to deliver ten casks of wine, and receives the 
price for them in advance. He delivers ten casks containing a mixt- 
ure of water and wine. 

2. An infant having ten casks filled with a mixture of water and 
wine and knowing their contents, sells them as containing pure wine. 

In the first case the infant is clearly not liable. He has simply 
broken a contract to deliver the wine. He might have availed himself 
of his infant’s privilege by refusing to deliver anything, and incurred no 
liability for the breach of contract, though if he retained zz specie the 
price paid, it might, of course, be recovered. A fortzord there is no 
liability if, instead of wholly repudiating the contract, the infant 
delivered goods of inferior quality. There is no tort, but simply a 
breach of contract. 

But in the second case, instead of breaking a contract, the infant has 
induced by fraud the formation of one, and it might well be held that 
he should be liable. There is a reason why the infant should be 
protected from his promises, but there is no reason why he should be 
protected from his lies. 

This distinction, however, is not taken. On both sides of the water 
it is held that an infant is not liable for a warranty known to be false. 
Green v. Greenbank, 2 Marsh. 485 ; Gilson v. Spear, 38 Vt. 311. 

Although this is well settled, it is hard to reconcile with cases which 
have held an infant liable for purchasing goods on credit, intending at 
the time of the sale not to pay for them. Wadlace v. Morss, 5 Hill, 
391; Mathews v. Cowan, 59 Ill. 341. The gist of the liability seems 
to be that the infant fraudulently induced the plaintiff to make a sale 
or a contract, but this is equally true in the case of a warranty known 
to be false. 

Consider also, in this connection, the liability of an infant for rep- 
resenting himself to be of age and thereby inducing a sale. In Johnson 
v. Pie, 1 Lev. 169, it was held that the infant was not liable, but in 
Fitts v. Hall, 9 N.H. 441, it was held that he was liable for mis- 
representing his age. Now, assuming that an infant is not liable for 
a false warranty or false representations as to goods, it is difficult to 
see why he should be liable for a false statement in regard to himself. 
Consistency would require that infancy be held a good defence. In 
equity the question is treated in a curious way. It is said that the 
infant is estopped to say that he was not of age. In Hx parte Unity 
Foint-Stock Banking Association, 3 DeG. & J. 63, it was held that 
contracts made by means of false representations of his age could 
be proved against an infant’s estate. It is certainly undesirable and 
unjustifiable upon principle that the rule should be different in equity 
and at law. 
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RECENT CASES. 


AGENCY — AUTHORITY OF TOWN TREASURER. — The plaintiff loaned money to 
the defendant town, and took certain notes from its treasurer, which he had 
authority to give. A statute was then passed taking from towns the power to 
borrow money except for certain purposes, which do not cover this case, The 
treasurer then gave the plaintiff a new note for the amount of the old ones, 
Held, the plaintiff cannot recover, since the new note was a new contract which 
the town at that time had no right to make; and, further, the treasurer had no 
authority to renew a note which he had given with full authority. Addot v. 
North Andover, 14 N. E. Rep. 754 (Mass.). 

ASSIGNMENT OF UNEARNED SALARIES, — A Territorial commissioner of im- 
migration assigned a quarter’s salary before it was due.  //e/d, that the assign- 
ment was void as being contrary to public policy. King v. Hawkins, 16 Pac. 
Rep. 434 (Ariz.). 

BILL OF EXCHANGE — BONA FIDE PURCHASER. — The plaintiff drew a sight bill 
on a party in Wheeling, W. Va., where the defendant bank is located. It was 
drawn to the order of the Penn Bank. The Penn Bank indorsed it to the de- 
fendant bank, with which it kept a reciprocal account of funds arising from col- 
lections, The defendant collected the money and put it to the credit of the Penn 
Bank, after which there was still due from the Penn Bank to the defendant a con- 
siderable sum. The Penn Bank failed, and plaintiff sues the defendant in as- 
sumpsit on the ground that the bill was left with the Penn Bank simply for 
collection. He/d, he cannot recover. He should have written “ For collection” 
upon the bill in order that defendant should have notice that it was not the bill 
of the Penn Bank, but of the plaintiff. Carro/l v. Exchange Bank, 4 S. E. Rep. 
440 (W. Va.). 

CARRIERS — LIABILITY FOR PERSONAL BAGGAGE ONLY. — The plaintiff bought 
a ticket of the defendant, and had his valise checked by the baggage-master, 
The valise contained merchandise and no personal baggage. Held, he cannot 
recover for the loss of the valise. Blumenthal v. Maine Cent. R. Co. 11 Atl, 
Rep. 605 (Me.). 

CONSTITUTIONAL LAw — ACT IMPAIRING THE OBLIGATION OF CONTRACTS. 
—The act of the legislature of the State of lowa, which exempts the 
homestead of a pensioner purchased with pension money from execution upon 
a debt due before the purchase, is unconstitutional as impairing the obligation of 
contracts, Two judges dissent. Foster v, Byrne, 35 N. W. Rep. 513 (Iowa), 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE, — Writ of habeas corpus by 
an engineer upon a railroad extending through several States, imprisoned for 
violation of statutes requiring locomotive engineers in that State to be examined 
and licensed by a board appointed by the Governor for that purpose. A moderate 
license fee was exacted. Held, the statute was not unconstitutional on the 
ground of interfering with interstate commerce, in the absence of congressional 
legislation upon the subject. The statute was treated as a part of the State law 
of carriers, affecting commerce only indirectly and remotely. Bradley, J., dis- 
sented, Smith v. State of Alabama, U. S. Supreme Court, Jan, 30, 1883, 16 
Wash, L, Rep. ror; s. Cc, 37 Alb. L. J. 172. 

CONSTITUTIONAL LAW — POLICE POWER — MEDICAL PRACTICE AcT. — The cer- 
tificate of a physician cannot be revoked by a State board under a statute 
authorizing revocation for unprofessional or dishonorable conduct, because he 
has advertised, The statute which gives the board such arbitrary power is uncon- 
stitutional, for a great variety of reasons. People v. McCoy, 37 Alb. L. J. 113; 20 
Chi. Leg. News, 151 (Cook county, Ill.). 

CoNTRACT — TENDER OF PERFORMANCE UNNECESSARY. — The defendants, be- 
fore the time for performance, notified the plaintiffs that they would not re- 
ceive the property contracted for. //e/d, the plaintifis may sue at once, and the 
defendants cannot retract their renunciation of the contract. Windmuller v. 
Pope, 14 N. E. Rep. 436 (N. Y.). 

CurTEsy.— The husband is not entitled to curtesy in lands bought with 
property settled by him upon the wife. Dugger's Children v. Dugger, 4S. E. Rep. 171 
(Va.). Contra, Soltan v. Soltan, 6S. W. Rep. 95 (Mo.). 
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DEED TO WIFE DELIVERED IN Escrow, — A husband made a deed to his wife, 
and delivered it to a third person to be handed to the grantee on the death of the 
grantor, The husband subsequently recovered the deed from the holder, and 
destroyed it. Held, that the title passed to the wife on the delivery of the deed, 
subject to a life interest in the husband, and that the destruction of the deed was 
of no effect. Albright v. Albright, 36 N. W. Rep. 254. 

The case follows 60 Wis. 377, which holds that a freehold may be granted to 
begin tn futuro, 

Equity JURISDICTION — SPECIFIC PERFORMANCE OF NEGATIVE AGREE- 
MENT. — The defendant, the Associated Press, agreed to furnish the plaintiff with 
news by means of the defendant telegraph company, and to furnish news to no 
other paper in the plaintiff's town. The bill asked an injunction to restrain the 
defendant from furnishing news to the other papers, The case was decided on 
the grounds of indefiniteness of the contract and want of jurisdiction; but the 
court discuss the cases of Kemdle v. Kean, 6 Sim. 333, and /umley v. Wag- 
ner, 1 DeG., M. & G. 604, and seem to prefer the latter, though they admit that 
the former represents the weight of American authority. A note collects cases, 
Tron Age Pub. Co. v. W. U. Tel. Co., 26 Cent. L. J. 125 (Ala.). 


EVIDENCE — AMBIGUITY IN WILL. — A_ bequest was left to “my step-son, 
H. S. Covert.” There was no such person; but the testatrix had a step-son, 
John Harvey Covert, who claimed under the will. The court, against the objec- 
tion of the defendants, who were the brothers and sisters of the testatrix, per- 
mitted the scrivener who drew the will to testify that the testatrix directed him 
to prepare a will giving the property to her ‘‘step-son Harvey;” that he 
thought that Harvey’s initials were “H. S.,” and wrote them to designate him. 
Covert v. Sebern, 35 N. W. Rep. 636 (Iowa). 

It seems, however, that the evidence should not have been admitted. The 
evidence merely amounts to a declaration by the testatrix that she intended to 
leave the property to Harvey. “The only case in which evidence of that kind 
can be received is where the description of the legatee, or of the thing be- 
queathed, is equally applicable in all its parts to two persons or two things.” 
L. R. 7 H. L. 364, 377. The court failed to distinguish between direct evidence of 
the testatrix’s intention and other extrinsic evidence tending to explain the ambig- 
uity. See Button v. American Tract Soc, 23 Vt. 236; Bernasconi v. Atkinson, 10 
Hare, 348; Drake v. Drake, 8 H, L.C. 172; Charter v,. Charter, L, R. 7 H. L. 364. 


EXECUTOR DE SON TorT. — The defendant took fifty cows of a deceased per- 
son’s estate under a bill of sale which was not sufficiently definite to pass the 
title. //e/d, that he may be charged as executor in his own wrong. His debt 
must be postponed in behalf of the other creditors. Baumgartner v. Haas, 11 
Atl. Rep. 588 (Md.). 


FouND PROPERTY — RIGHT TO PossEssION. — Defendant found a walnut log 
entangled in a drift, and set it afloat. On account of the breaking of defendant’s 
boom, the log drifted upon plaintiff's land. Defendant removed tbe log after 
identifying it. Replevin is brought against him. He/d, the defendant is en- 
titled against all persons except the original owner. The plaintiff's riparian 
rights cannot help him. Deaderick v. Oulds, 5 S. W. Rep. 487 (Tenn.). 

GARNISHMENT — BONA FIDE PURCHASER. — The defendant was a_ purchaser 
for value without notice of a chattel from a garnishee. The plaintiff seeks to 
charge him for the conversion of it because of the garnishment in his favor, A 
demurrer was sustained, on the ground that the garnishment was not a lien upon 
the chattel. /cGarry v. Lewis Coal Co. 6S. W Rep. 81 (Mo.). 

INSURANCE, FIRE — RIGHT OF INSURER WHEN INSURED RECOVERS FROM THE 
ONE WHO CAUSED THE FIRE. — An insurance company paid a loss caused by a 
gas explosion, The insured then recovered from the gas company. The insurers 
brought an action against him for money had and received to recover what they 
had paid on the policy, Allowed. Law Assurance Co..v. Oakley, 84 L. T. 280 
(Q. B. D.). 

LineL — PUBLICATION, — A servant on entering the services of a husband and 
wife handed to the latter a written character from a previous employer. He was 
dismissed. The husband indorsed on the character the reason for dismissal, and 
returned it to his wife, who gave it back to the servant. The servant brought an 
action for libel based on the alleged cause for dismissal, and it was held that 
there was no evidence of publication, since husband and wife are one person. 
Wnnkak v. Morgan, 23 Law Jour. Notes of Cases, 31 (Q. B. D.). 
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MARRIAGE — WHAT CONSTITUTES,— Under the provision of the California 
code that consent alone will not constitute marriage, but must be followed by a 
solemnization, “or by a mutual assumption of marital rights, duties, or obliga- 
tions,” it is not necessary to the validity of the marriage that the relation of the 
parties be made public, and proof of cohabitation is sufficient to show a mutual 
assumption of marital rights and duties. Two judges dissertt, Sharon v. Sharon, 
16 Pac. Rep. 345 (Cal.). 

The case contains an elaborate inquiry as to what is essential to a lawful mar- 
riage. See, also, Beverlin v. Beverlin, 27 Am. L. Reg. 94 (W. Va.), with a note 
giving the law of the different jurisdictions in this country in detail. 

NEGLIGENCE — BURDEN OF ProoF.— While in the defendant’s depot, in 
passing through a swinging door, in which was a pane of glass, the plaintiff was 
cut by reason of the breaking of the glass when he put out his hand to receive 
the force of the door as it swung from the hand of a person preceding him. The 
plaintiff contended that this was a prima facie case of negligence, because the 
defendant was a carrier. /Ye/d, that the rule shifting the burden of proof ap- 
plied only where the injury was caused by the machinery of transportation or in 
the course of business peculiar to a railroad company. Hayman v. Pa. R. Co., 11 
Atl. Rep. 815 (Pa.); Morris v. Railroad Co., 13 N. E. Rep. 455 (N. Y.), accord. 


NEGLIGENCE — FIRE. — Defendant was burning cornstalks in his own field, 
The fire, by reason of a change in the wind, got beyond his control and threat- 
ened haystacks in a neighbor’s meadow. He attempted to save the stacks by 
setting a back-fire in the meadow, but this fire escaped and burned the stacks, 
Held, that there was no liability unless the defendant was negligent, and that no 
extraordinary care was required; and further, that there was no error in an in- 
struction to the effect that negligence in the management of the back-fire would 
not render him liable if the first fire escaped without his fault, and would surely 
have destroyed the stacks. Sweeney v. Merrill, 16 Pac. Rep. 454 (Kan.). 


PARTNERSHIP. — The defendant A, having an empty storehouse, told the 
defendant B that he would give hiin the use of the house and $200 for carrying 
on his business, in return for one-half the profits of such business. B carried on 
the business in his own name, and both A and B agree in their testimony “that 
A was to have one-half the profits for the use of the house and the money.” 
Held, that A was a partner as to third persons, and liable for debts contracted by 
B in the course of the business. J/arbutv, Moore, 4S. E. Rep. 383 (Ga.). 


PARTNERSHIP — DISSOLUTION, —One partner, without the knowledge of his 
copartner, sold most of the firm property, took the rest with him, and went into 
business in his own name in another State. As soon as his whereabouts was 
discovered, the defrauded partner sought him out, and induced him to give a 
promissory note for a dona fide debt. He afterward attached the stock, part of 
which had been purchased by the absconding partner on his sole credit. edd, 
that the attachment gave a priority over those who had thus furnished goods, 
since the defrauded partner was justified in treating the partnership as dissolved, 


.and was, therefore, like any other creditor, Strong v. Stapp, 15 Pac. Rep. 835 


(Cal.). 

POWER OF APPOINTMENT — EFFECT OF, —It was agreed by a marriage settle- 
ment that if either husband or wife should thereafter become entitled to realty or 
personalty to the value of £500 at one time, and from the same source, it should 
be settled like the other property. The wife’s father bequeathed £ 4,000 to trustees 
for such person as she should appoint, and in default of appointment for her sep- 
arate use, declaring his intention to enable her to defeat the covenant in the mar- 
riage settlement. She appointed the whole to herself by successive appointments, 
each less than £500. Ae/d, that it was not bound by the covenant. Re Lord 
Gerard, 84 L. ‘t. 278 (Ch. D.). 

RULE. AGAINST PERPETUITIES—CHARITABLE TRUST.— Money was devised 
in trust to pay the income to the incumbent of a certain church and his successors 
so long as no demand was made for pew-rent; then it was to fall into the residue 
and be treated as a part of the residuary personal estate, edd, that the gift 
over was not void under the rule against perpetuities, since it was merely a direc- 
tion that it should go as the law would have made it go. Ae Aandell, 84 L. T. 
279 (Ch. D.). 

SALE, CONDITIONAL — BONA-FIDE PURCHASER WITHOUT NOTICE. — The 
plaintiff sold goods to a purchaser, with a stipulation that the title should not 
pass until] the price was all paid. The purchaser mortgaged the goods to the 
defendants, who had no notice of the agreement. /Ve/d, the defendants are pro- 
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tected. The court recognize that the law is settled otherwise in many of the 
States. Lincoln v. Quynn, 11 Atl. Rep, 848; 18 Md. L. J. 117 (Md.). 


SALE— Goops ORDERED TO BE MANUFACTURED — DAMAGES, — Defendant 
ordered lumber of plaintiff to be manufactured in specified sizes for a particular 
purpose, and to be delivered at a distance. The defendant was to inspect the 
manufactured lumber Before it left the mill, After the lumber had been prepared 
by the plaintiff according to the contract, the defendant absolutely refused to 
inspect, receive, or pay for the same. The value of the lumber depended almost 
wholly on the work and skill of the plaintiff. Heéd, in an action on the con- 
tract, that the measure of damages should be the contract price, less the cost of 
delivery. “The vendor will, of course, in such case hold the property for the 
vendee.” Black River Lumber Co. v. Warner, 6 S. W. Rep, 210 (Mo.). 

The theory of this case is obscure. The court practically enforces specific 
performance of a contract which would not be enforced in equity. The title 
to the manufactured goods is said to pass to the vendee, who is required to pay 
the full contract price. It is not disclosed when the title passes, but it would 
seem that, if the doctrine of the court is accepted, the title should pass, as in 
trover, when judgment is obtained and damages are paid. In New York, how- 
ever, the title is held to pass upon tender of the goods by the selier, if he chooses 
that it shall then pass. Jason v. Decker, 72 N. Y. 595; Des Arts v. Leggett, 16 
N.Y. 582. The true rule appears to be that the title, in such cases as this, re- 
mains in the vendor until appropriation with the consent of both parties; and 
that the vendor may recover for the defendant’s breach of contract the difference 
between the market price and the contract price, unless the vendee is fixed by the 
contract with the risk, when a different rule might prevail. 

The court apparently limit their rule to cases where the goods have been 
manufactured especially for the vendee; but in some States there is no such lim- 
itation. In New York the vendor not only has the usual remedy on the contract, 
but may, after a tender to the vendee, either sell as his agent, and then recover 
the balance due on the contract, or sue at once for the whole contract price. See 
Whitney v. Boardman, 118 Mass. 242, 248, where it is laid down that the plaintiff 
may recover the expenses of a sale at auction if he notifies the defendant of in- 
tention to sell,—that is, he recovers the difference between the contract price 
and the #e¢ proceeds of the sale. 


STATUTE OF LIMITATIONS — ACKNOWLEDGMENT BY SBANKRUPT.—The de- 
fendant was the assignee of one S. As such he rejected a claim of the plaintiff 
filed against the estate, founded upon a promissory note which was barred by the 
Statute of Limitations, After the filing of the claim, S gave the plaintiff a writ- 
ten promise to pay it. The Iowa statute provides that the cause of action is 
“revived by a new promise to pay the same,” He/d, the plaintiff may recover. 
Hellman v. Kiene, 35 N. W. Rep. 516 (Iowa), Compare Appeal of Kauffman, 
9 Central Rep. 737 (Pa.). 

SUBROGATION — VOLUNTARY PAYMENT OF ANOTHER’S Desr.—A child died 
and was buried by an undertaker. Her uncle voluntarily paid the charges of the 
undertaker without taking an assignment of the claim, or anything to show that 
it was not intended as an absolute discharge. He now asks to be subrogated to 
the undertaker’s rights against the estate of the deceased. edd, that a volun- 
teer can never claim the benefit of the law of subrogation. Fay v. Fay, 11 Atl. 
Rep. 122 (N. J.). 

Trusts— CHARGING TruUsT EsTATE.—The plaintiff was engaged as an at- 
torney by the predecessor of the defendant trustees upon legal business connected 
with the trust estate. His fee not having been paid, he seeks to charge the estate 
in the defendants’ hands, The petition is bad on demurrer. The plaintiff has 
but a personal claim upon the trustees, the defendants’ predecessor; but if he could 
show that he was insolvent and that the estate had received the fruits of the plain- 
tiff’s labor, and that the assets in the defendants’ hands were enhanced to that 
extent, a court of equity might assist him. %¢tredge v. Miller, 19 Weekly Law 
Bulletin, 119 (Sup’r Ct, Cincinnati). 

WILL, NUNCUPATIVE— WITNESS IGNORANT OF LANGUAGE.— Under a statute 
requiring a nuncupative will to be executed in the presence of three witnesses, 
The will was written down in French at the time it was made, As the testator 
uttered each part in French, it was translated to one witness, who could not un- 
derstand the language. It did not appear that the testator could understand 
English. He/d, the will was invalid. The witness might as well have been 
deaf. Succession of D’Auterive, 3 So. Rep. 341 (La.). 











